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OMBUDSMAN FOR EQUALITY

The Ombudsman for Equality is an
independent authority who works to
promote gender equality.

TASKS OF THE OMBUDSMAN FOR EQUALITY

*  Monitoring compliance with the Act on Equality
between Women and Men, particularly its pro-
hibitions of discrimination

e Providing information about the Equality Act
and its application

* Promoting the implementation of the Equality
Act’s intention by means of initiatives, advice
and guidance

¢  Monitoring the implementation of equality
between women and men in different sectors of
society

e Taking action to promote reconciliation in mat-
ters concerning discrimination referred to in the
Equality Act.

The Equality Act prohibits discrimination based
on gender, gender identity and gender expression.
If someone suspects that they have been discrimi-
nated against in a manner referred to in the Equal-
ity Act, they may appeal to the Ombudsman for
Equality. The Office of the Ombudsman for Equal-
ity provides advice and instructions on rights and
the application of the Equality Act and, if neces-
sary, investigates suspected cases of discrimination
through a written procedure. If the Ombudsman
finds that a violation of the Equality Act has been
committed, he will issue instructions and guidance
aiming to ensure that the unlawful action stops. In
certain cases, the Ombudsman may refer the case to
the National Non-Discrimination and Equality Tri-
bunal, which has the power to impose a conditional
fine to prevent discrimination.

Statements issued by the Ombudsman for Equal-
ity are not legally binding. Anyone who suspects that
they have been a victim of discrimination can take
the case to a district court and claim compensation.

Jukka Maarianvaara, Master of Laws, serves as
Ombudsman for Equality for the term 2017-2022.



THE EQUALITY ACT
INANUTSHELL

The purpose of the Act on Equality between
Women and Men is to prevent discrimination
based on gender, to promote equality between
women and men, and to improve the status of
women, particularly in working life. The aims of
the Act also include preventing discrimination
based on gender identity or gender expression.

As a rule, the Equality Act applies to all societal
activities and all areas of life. The Act does not
apply to relationships between family members,
other private relationships or activities associ-
ated with religious practice.

The Equality Act contains three types of pro-
visions: provisions promoting equality, prohibi-
tions on discrimination, and provisions on legal
protection and monitoring.

The provisions promoting equality apply to pub-
lic authorities, education providers and other or-
ganisations providing education or training, and
employers. Public authorities should assess all of
their activities from the gender perspective and
create practices for promoting equality. Equal-
ity is also promoted through the use of quo-
tas. At educational institutions and in working
life equality is, among other things, promoted
through gender equality plans.

The general prohibition of discrimination de-
fines and prohibits direct and indirect discrimi-
nation based on gender. Such discrimination also
includes sexual harassment, gender-based har-
assment, and any order or instruction to engage

in discrimination. Countermeasures, or treating
someone less favourably because they have made
appeal to their rights, constitute discrimination.
The reason for discrimination may also be con-
nected to an individual close to the person, or
discrimination may be based on an assumption.

Special prohibitions define discriminative ac-
tions in working life, at educational institutions,
in organisations representing labour market in-
terests, and regarding provision of goods and ser-
vices. The affected person may claim compen-
sation for violations of these prohibitions. The
employer and educational institution have the
responsibility, when requested, to give a written
report on their actions to anyone suspecting that
discrimination has taken place.

Compliance with the Equality Act is overseen
by the Ombudsman for Equality and the Na-
tional Non-Discrimination and Equality Tribu-
nal. Among other things, the Ombudsman for
Equality provides guidance and advice on apply-
ing the Equality Act, such as the prohibitions of
discrimination and equality planning. The Na-
tional Non-Discrimination and Equality Tribu-
nal may prohibit discriminatory practice under
the threat of imposing a fine, and on recommen-
dation of the Ombudsman for Equality, it can
oblige parties to prepare an equality plan within
a set period.

Ultimately, the person suspecting discrimina-
tion may bring legal action at the district court.
In line with the principle of shared burden of
proof, the person suspecting discrimination has
a lesser burden of proof. The Criminal Code
contains provisions on discrimination offences,
employment offences and sex offences.

The Ombudsman for Equality can take action to
promote reconciliation in a discrimination case.






INTRODUCTION

One of the Ombudsman for Equality’s tasks is deliv-
ering a report on the realisation of equality in Fin-
land to Parliament once every four years. This docu-
ment is the Ombudsman’s first report to Parliament.
The main task of the Ombudsman for Equality is
to supervise compliance with the Equality Act (Act
on Equality between Women and Men, 609/1986),
and especially with its prohibition of discrimination.
Additionally, the Ombudsman for Equality promotes
compliance with the intention of the Equality Act
and provides information about gender equality leg-
islation. The Ombudsman for Equality is an autono-
mous and independent law enforcement authority.
The scope of the Equality Act and thus the Om-
budsman’s field of activity is broad: it only excludes
private life and religious practice. The Ombudsman’s
enforcement activities are mainly based on reports
made by clients, which reflect the length and breadth
of Finnish society from working life to educational in-
stitutions, and from provision of goods and services to
sports and physical activity. However, as it is not pos-
sible to discuss all phenomena and every area of life
related to gender equality in this report, we will fo-
cus in particular on certain themes. This introduction
contains a short description of the report’s themes.
One of the Ombudsman for Equality’s statutory
tasks is monitoring the realisation of equality in dif-
ferent areas of society. This report is thus not limited
to discussing the themes essential for gender equality
associated with supervising the Equality Act.
Recommendations issued on the themes we deal
with and shortcomings we have observed form a ma-

jor part of the report. These recommendations are
addressed to Parliament, in particular, as the body
exercising legislative and budgetary power.

In addition to sections composed at the Office of
the Ombudsman for Equality, an independent back-
ground analysis of the status and development of
gender equality in Finland is attached to the report.
The authors of this analysis are researchers of gender
equality Johanna Kantola, Anna Elomiki, Paula Ko-
skinen Sandberg and Hanna Ylostalo.

I OMBUDSMAN FOR EQUALITY'S
ACTIVITIES AND RESOURCES

The Ombudsman for Equality has an important role
as a low-threshold legal protection authority. Every
year, the Office is contacted by hundreds of clients
who need instructions and advice, or have experi-
enced discrimination that needs to be investigated.
This is an essential part of our work. The client con-
tacts also have a wider significance: they provide us
with information on phenomena related to equality
or discrimination currently emerging in our society.
Active cooperation with our stakeholders also helps
us gather this information. Over the last few years,
the number of clients contacting us has increased
dramatically, which naturally is a positive develop-
ment. The Ombudsman for Equality is well known,
and clients trust our ability to help.

The Ombudsman for Equality is a
low-threshold [egal protection authority.



The number of clients contacting the
Ombudsman has gone up dramatically in the
last few years.

In terms of promoting gender equality it would, how-
ever, be important for us to have much better possi-
bilities for also carrying out work aiming to promote
equality and prevent discrimination. This means not
only raising public awareness of gender equality is-
sues and legislation but also supervising the existence
of equality plans. Among other stakeholders, the
parliamentary Employment and Equality Commit-
tee has repeatedly expressed its concern over the ad-
equacy of the Ombudsman for Equality’s resources.
In June 2018, the European Commission pub-
lished its Recommendation on standards for equality
bodies. The Recommendation notes that each equal-
ity body should be provided with the resources neces-
sary to perform its tasks and exercise its powers ef-
fectively. Resources can only be considered adequate
if they allow equality bodies to carry out each of their
equality functions effectively, within reasonable time
and within the deadlines established by national law.!

Currently, the Ombudsman for Equality’s
resources fall far short of being adequate for
the tasks.

While the importance of gender equality is often re-
iterated in speeches, the resources allocated to equal-

1 European Commission C/2018/3850.
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ity work remain rather meagre in Finland. There has
been no increase in the resources of the Office of
the Ombudsman for Equality following the exten-
sive reforms of the Act on Equality between Women
and Men carried out in the 2000s (2005 and 2015).
Among other things, legislative reforms have expand-
ed the group of educational institutions to which the
equality planning obligation applies, imposed more
specific equality planning obligations on employers,
and placed gender minorities within the scope of the
Equality Act. In practice, the lack of resources is felt
most keenly in the promotion of gender equality and
supervision of the planning obligations, which only
too often receive little attention.

.2 EQUALITY INWORKING LIFE
REMAINS A DISTANT DREAM

Ever since it was passed, the Act on Equality between
Women and Men has focused on equality in working
life. The tone of the Act is already set in its section 1:
The objectives of this Act are to prevent discrimination
based on gender, to promote equality between women
and men, and thus to improve the status of women, par-
ticularly in working life.

Problems related to equality in working life have
not gone away in the past 30 years, even if they nat-
urally have been ameliorated in many respects. The
gender pay gap remains at approx. 16 %, while the
difference between women’s and men’s pensions is
21 %. Segregation in working life, or division into
women’s and men’s fields, is exceptionally strong in
Finland: as few as approx. 10 % of wage and salary
earners work in industries where the proportions of



women are men are both at least 40 %. Fathers only
take about 10 % of family leaves, which is reflected
in women’s status in the labour market — and, on the
other hand, may also be seen in statistics on guardi-
anship following divorce.

A tripartite Equal Pay Programme has been op-
erational in Finland from 2006, and since that year,
the pay gap has narrowed from approx. 20 % to 16 %.
At this rate, eliminating the gender pay gap alto-
gether is estimated to take some 50 years.

--------------------------------------------------------

The gender pay gap remains at 6 %.
The difference between women's and men's
pensions is 2| %. At the current rate, it will

take 50 years to eliminate the pay gap.

--------------------------------------------------------

More determined efforts should thus be made to
reduce the pay gap. Both the objectives and the
measures of the Equal Pay Programme for 2016-
2019, in particular, have been unexceptional. An
overall evaluation of the programme was due for
completion before this report comes out. Should
the Equal Pay Programme be continued, it is im-
portant to set sufficiently ambitious and measur-
able targets for it. In addition to central labour mar-
ket organisations, the trade union level should be
involved in the programme, as the central organisa-
tions no longer participate in negotiations on pay.
In client contacts made with the Ombudsman
for Equality, one phenomenon of workplace dis-
crimination towers above the rest: discrimination
based on pregnancy. Its practical manifestations
include restricting the duration of fixed-term em-
ployment relationships due to pregnancy and fam-

ily leaves, difficulties encountered when return-
ing to work after family leave, and inappropriate
questions in job interviews. Discrimination based
on pregnancy occurs in all industries and sectors.
Discrimination due to family leaves today also con-
cerns men, as not all workplaces encourage fathers
to take family leave.

--------------------------------------------------------

The majority of suspected cases of
discrimination reported to the Ombudsman
for Equality are associated with
discrimination on the basis of pregnancy
and family leaves. Discrimination based
on pregnancy is a significant form of
discrimination in Finnish working life.

--------------------------------------------------------

Structural solutions will also be needed to eradi-
cate pregnancy-related discrimination in the
labour market. The unequal sharing of family
leaves maintains women’s weaker status in the la-
bour market and an uneven division of child care
responsibilities — which is reflected on families’
wellbeing. This is why a reform of family leaves
should be carried out as soon as possible, consid-
erably increasing the share of family leaves ear-
marked for fathers. This would send a clear mes-
sage of valuing fathers’ participation in caring for
their children and help achieve the ‘critical mass’,
after which fathers taking longer family leaves
would be the rule rather than an exception. Addi-
tionally, the flexibility of the family leave system
should be increased, and the diversity of families
should be taken into account.

11



A reform of family [eaves should be carried
out promptly. significantly increasing the
share of family leave earmarked for fathers.

Discrimination based on pregnancy has only come
up indirectly in gender equality policy, for example
through themes related to reconciling work and fam-
ily life. However, discrimination due to pregnancy is
such a common and blatant form of gender discrimi-
nation that it should also be prioritised in gender
equality policy.

Workplaces’ gender equality plans and pay surveys
have been charged with great expectations. In our su-
pervisory work, however, we have often come to real-
ise that the plans usually do not meet these expecta-
tions. A more detailed discussion of our observations
is contained in the section on working life of this re-
port, as well as in the assessment of municipalities’
gender equality plans attached to it as an Appendix.

The provisions on obligations to prepare gender
equality plans should be clarified further, and suf-
ficient resources for supervising these obligations
should be secured. The significance of gender equal-
ity plans in promoting equality in working life can
only be safeguarded by adequate supervision accom-
panied with instructions and guidance.

.3 SCHOOLS PLAY A KEY ROLE IN
PROMOTING GENDER EQUALITY

Workplaces can do a lot to promote gender equal-
ity in society. However, equality work carried out at
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schools and other educational institutions plays at
least an equally important role, particularly in dis-
mantling gender roles and stereotypes. The excep-
tionally severe segregation in Finnish working life
is underpinned by a division of fields of study into
women’s and men'’s fields. There is also disparity in
academic success: learning differences between girls
and boys are unusually large in Finland, and they
are showing signs of growing further. We need to
monitor, analyse and reduce learning gaps in order
to safeguard everyone’s possibilities of pursuing fur-
ther studies and to prevent social exclusion.

The obligation of educational institutions to pre-
pare gender equality plans was extended to compre-
hensive schools at the beginning of 2015. Gender
equality planning — in most cases combined with
non-discrimination plans — provides schools with an
opportunity to scrutinise their equality challenges,
including the gender divisions and contents of the
subjects, and consider suitable interventions. The
special needs of gender minorities should also not
be forgotten when preparing gender equality plans.

Whether in the workplace or at school, gender
mainstreaming in all activities is crucial, rather than
merely preparing an equality plan. This also applies
to teacher education.

Schools have a duty to intervene in sexual
harassment.

Sexual harassment is also present in the lives of
children and young people. According to the School
Health Promotion Survey (2017), one out of three
girls in grades 8 and 9 and female students in sec-
ondary level education, and 8-12 % of boys, had ex-
perienced sexual harassment during the past year.



While sexual harassment is mainly experienced
outside the school, educational institutions have an
important role in preventing harassment: they can
address harassment and discuss the importance of
personal boundaries. Preventing and intervening
in harassment should thus be incorporated in the
schools’ gender equality plans.

.4 GENDER MINORITIES FACE
DISCRIMINATION

Since the beginning of 2015, discrimination based
on gender identity or the expression of gender has
been prohibited under the Equality Act. The Act
also applies to discrimination against individu-
als whose physical gender-defining characteristics
are not unambiguously female or male (intersex
people). The new provisions were included in the
Equality Act specifically to clarify and broaden the
scope of the protection of gender minorities against
discrimination.

Gender minorities continue to encounter many
types of discrimination in Finland in working life
and education as well as in different services. How-
ever, the most blatant violation of human rights is
setting infertility as a requirement for legally rec-
ognising a person’s gender under the Act on Legal
Recognition of the Gender of Transsexuals. The
European Court of Human Rights has found this
requirement a breach of the European Convention
on Human Rights, and Finland has been criticised
by a number of international human rights bodies,
including the United Nations Human Rights Coun-
cil and the Commissioner for Human Rights of the
Council of Europe. The Act on Legal Recognition

of the Gender of Transsexuals should thus urgently
be reformed to fulfil Finland’s international human
rights obligations.

The Finnish Act on Legal Recognition of the
Gender of Transsexuals is a blatant violation
of human rights.

While there is a relatively broad consensus on the
need to reform this Act, so far the matter has not
made headway in the Finnish Government for po-
litical reasons. At the very latest, the new Govern-
ment to be formed after the parliamentary elec-
tion in spring 2019 should put it on the agenda and
urgently proceed to make the required legislative
amendments.

.5 VIOLENCE AND HATE SPEECH AGAINST
WOMEN MUST BE TAKEN SERIOUSLY

According to a report published by the European
Union Agency for Fundamental Rights (FRA) in
2014, Finland is the second most dangerous coun-
try for women in the EU. Of Finnish women, 47 %
reported having experienced physical or sexual
violence after turning 15. A Finnish study of male
victims (2010), on the other hand, found that more
than one half of both men and women had experi-
enced threats or physical or sexual violence when
aged 15 or over. Men usually fall victim to unknown
perpetrators of violence, whereas women’s experi-
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ences are defined by the possibility of sexual vio-
lence and a close relationship between the perpetra-
tor and the victim. Being subjected to violence by
an ex-partner, in particular, was considerably more
common for women than men. Women also suffer
from consequences of violence, both physical and
psychological, more often than men.?

Finland has ratified the Council of Europe
Convention on preventing and combating violence
against women and domestic violence (the Istanbul
Convention). This Convention entered into force in
Finland in 2015. While an Action plan for the Istan-
bul Convention exists, no dedicated funding or oth-
er resources have been set aside for implementing
it, despite the seriousness of the problems related
to violence. Finland has also neglected the national
implementation of some of its obligations under the
Convention, including introducing consent as the le-
gal criterion for rape.

Violence against women and domestic violence
have been identified as a significant human rights
problem in Finland. Bringing the theme up in
speeches is not enough — it is the actions that count.
In practice, the resources allocated to dealing with a
problem indicate how seriously the problem is taken
and how determined the efforts to intervene in it are.

Violence against women and domestic
violence are significant human rights
problems in Finland.

As defined by the Committee of Ministers of the
Council of Europe, hate speech includes all forms

2 FRA (2014b).
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of expression that spread, incite, promote or jus-
tify hatred and are intimidating or abusive. Hate
speech is particularly rampant on social media.

Determined efforts should be made to combat
hate speech, as it reduces the space for societal
discussion and exercising the freedom of speech,
thus hampering the realisation of democracy. The
threshold for participating in political or other civ-
ic activities may become unsurmountable due to
hate speech, and as a result, many voices in society
may be silenced.

#MeToo brought sexual harassment up in public dis-
cussion in a new way. It is not a new phenomenon,
however: such surveys as the Gender Equality Ba-
rometer have contained questions related to experi-
ences of harassment since 1998. In 2014, the Om-
budsman for Equality launched a campaign titled
Not in our school against sexual harassment at educa-
tional institutions. The learning material produced
for this campaign is still in use at schools around
Finland. The greatest achievement of #MeToo was
that it finally put this gender equality problem in
the limelight and made it easier to talk about experi-
ences of harassment — and, at the same time, shed
the shame often felt by victims of harassment.

In Finland, various reports, surveys and guide-
lines were produced on a rapid schedule as a result
of the discussion about harassment. Trade unions,
central labour market organisations and other or-
ganisations representing different occupations and
sectors of society conducted their own surveys con-
cerning experiences and perpetrators of harassment.



A guide on intervening in harassment in the work-
place was produced within the framework of the
Working life 2020 project, and the Finnish National
Agency for Education issued guidelines for educa-
tional institutions. A report was produced on har-
assment and other inappropriate treatment in the
film and theatre industry, and the actions proposed
in this report could be used more widely in working

life.

There must be zero tolerance for sexual
harassment.

While reports and guidelines are necessary tools,
they are not alone enough to eradicate the prob-
lem of sexual harassment. What plays a crucial role
is practical work against sexual harassment in the
workplace, at educational institutions and, for ex-
ample, in sports clubs. There must be zero tolerance
for harassment. The majority of harassment takes
place in public spaces and on social media, and we
must thus all be aware of our responsibility: we can
all step in when we see somebody being harassed.
Everyone should have a possibility of living their
lives without the fear of sexual or other harassment.

.6 PROMOTING EQUALITY IN
POLICY-MAKING

Attached to this report is an independent analysis of
the status and trends of gender equality in Finnish
policy-making. Its authors are researchers of gender

equality Johanna Kantola, Anna Elomiki, Paula Ko-
skinen Sandberg and Hanna Yléstalo. I would like
to highlight a few observations made in their report.

While gender equality is one of the cornerstones
of Finnish society, we should not take it for granted.
Work remains to be done in the field of gender equal-
ity from the perspective of women, men and gender
minorities alike. In practice, the Government’s pro-
gramme 2015-2019 contained no objectives or meas-
ures related to gender equality, and this has been re-
flected in central government activities throughout
the government term - after all, the Government
Programme is the most important document direct-
ing the central government’s work at policy level.

Gender mainstreaming in all decision-making
and taking gender impacts into account has been the
objective of Finnish gender equality policy for many
years. Despite positive development, we still have a
long way to go before this goal is reached. At best,
as few as roughly one legislative proposal out of five
has contained an assessment of gender impacts in
recent years — and only one out of three of these
assessments identified any gender impacts. Even in
this case, the assessment usually made no difference
to the decisions on the final content of the statute
in question.

The assessment of gender impacts should not be
a mere formality that plays no role for the end result.
A number of statements issued by the Ombudsman
for Equality on legislative proposals on request or on
the Ombudsman’s own initiative have drawn atten-
tion to inadequate assessment of gender impacts, or
assessments that were meaningless in terms of the
end result.

15



Clear and measurable national gender
equality objectives are needed in Finland.

Specifying clear and measurable gender equality
objectives at the national level, for example in the
Government Programme or Action Plan for Gender
Equality, would be desirable. Different branches
of administration could base their specific gender
equality goals on these objectives. This would fa-
cilitate gender mainstreaming and raise the bar in
equality policy.

.7 MEN AND BOYS

Rather than containing a separate section on gender
equality problems experienced by men and boys, this
report also discusses its various themes from their
perspective. Almost one out of three clients contact-
ing the Ombudsman for Equality is a man, and the
issues reported by them concern all areas of supervi-
sion: working life, educational institutions, and the
provision of goods and services. We should remem-
ber that gender equality is not a zero-sum game; in a
more equal society, all genders are winners.

Almost one third of the clients contacting the
Ombudsman for Equality are men.

Men also encounter discrimination in working life
because of taking family leaves. A father’s right to
stay at home to care for a sick child may still be ques-
tioned, and he may even be asked for clarification
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on why the mother cannot look after the child. A
reform of the family leave system could help to ‘nor-
malise’ long family leaves taken by fathers, and this
would also influence the division of labour in fami-
lies once the baby grows — thus having a bearing on
the wellbeing of fathers, mothers and children alike.

A 'more balanced distribution of family leaves
would improve the wellbeing of fathers,
mothers and children alike.

Dropping out of studies following basic education
is more common among men than women (men
9.5 %, women 6.9 %), and the proportion of men
with higher education among the age group 30-34
is considerably smaller than the proportion of wom-
en (men 37.3 %, women 52 %). It appears that the
educational difference between women and men
continues to grow. On the other hand, we should
remember that there are many pupils with poor aca-
demic success both among boys and girls, whom it
is important to support. Intersectionalities are also
important: particular attention should be paid to the
school success of children and young people with an
immigrant background and others in need of special
support.

Military service is not addressed in this report.
When the Act on Equality between Women and
Men was passed in 1986, the legislator’s decision
was that enacting legal provisions on compulsory
military service for men only should not be deemed
to constitute discrimination based on gender (sec-
tion 9 of the Equality Act). Provisions on compul-
sory military service are laid down in the Conscrip-



tion Act (1438/2007), which is of the same order as
a statute as the Equality Act. Should the military
service system be reformed, the gender perspective
should not be overlooked.

Social exclusion is to some extent more common
among men than women, and men’s exclusion is
also more extreme in nature — 80 % of the home-
less are men, for example. A tool for examining
the dynamics of social exclusion developed by the
National Institute for Health and Welfare and the
We Foundation® shows that, of the birth cohort of
1987, 7 % of men and 5.3 % of women were socially
excluded (two or more risk factors of exclusion).
Socioeconomic background determines men’s life
expectancy more than women’s: the difference in
life expectancy between 25-year-olds in the highest
and the lowest income quintile is 9 years for men,
whereas it is 5 years for women.*

Social exclusion and poverty are gendered
phenomena. This should be taken into
account when considering the solutions.

In their study Leipdjonot sukupuolisen ja sosiaal-
isen eriarvoisuuden mittarina (‘Bread queues as an
indicator of gendered and social inequality’), Tuo-
mo Laihiala and Maria Ohisalo argue that depri-
vation is gendered. Older women living alone and,
on the other hand, middle-aged men living alone
are at the greatest risk of prolonged poverty. On
the subject of reducing inequality between men
and women, the authors note:

3 National Institute for Health and Welfare & We Foundation (2018).
4 National Institute for Health and Welfare (2018). Mortality.

In order to reduce men’s inequality, intervention
is needed in the mechanisms that allow especially
unemployed men to drift far away to the margins
of society. Health examinations of the unemployed
offer an opportunity for intervening in the worst in-
adequacies in quality of life which result in health
risks. By offering retraining, work or other activities
that provide them with a feeling of meaningfulness
to those who have lost their jobs, we can create path-
ways leading men out of male-typical social exclu-
sion. The lives of those burdened with excessive debrt
should be made easier by more reasonable enforce-
ment methods.

In order to reduce women’s inequality, on the other
hand, intervention is needed in the mechanisms that
result in women being left with smaller incomes and
pensions than men. A more even division of care
responsibilities, for example by sharing the costs of
parenthood and parental leaves, and supporting
women in career progress are means of preventing
the formation of groups of poor retired women in the
future.®

Social exclusion and poverty are problems dif-
ficult to solve by individual measures. In addition,
the gendered nature of these phenomena should
be addressed, which means that the same methods
cannot be applied to all cases. It is thus important to
invest in assessing the gender impacts of both legis-
lative and budget proposals as well as projects aim-
ing to reduce inequality.

Helsinki 3 December 2018
Ombudsman for Equality Jukka Maarianvaara

5 Laihiala & Ohisalo (2017), p. 144.
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SPORTS, PRYSICAL ACTIVITY
AND EQUALITY

Gender equality in sports and physical activity have
attracted increasing attention in recent years. The
Ombudsman for Equality has followed with inter-
est the national discussion sparked by more gender
equality aware sports journalism and has also person-
ally intervened in some shortcomings that came up.

SPORTS AND PHYSICAL ACTIVITY
INTHE OMBUDSMAN'S ACTIVITIES

Regardless of increasing awareness of gender equality
and certain progress, gender equality remains a chal-
lenge in the culture of sports and physical activity.
Since the early years of the Ombudsman for Equality,
the Ombudsman has been contacted by clients about
issues related to sports and physical activity. These
clients have been puzzled by a variety of questions,
including women and men’s different possibilities of
taking part in physical activity, allocations of book-
ings in sports and exercise facilities, different reward-
ing practices of sports clubs and, more recently, the
relationship between female athletes and money, or
rather the lack thereof. The Ombudsman has also
been contacted regularly about the visibility given to
female athletes on the media, or the manner in which
female athletes are portrayed and objectified.

The Ombudsman has considered it important
that the participation in sports and physical exercise
of all genders is supported equally. Gender equality
in sports and physical exercise should, above all, be
viewed as the provision of equal opportunities and
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resources, emphasising equitable treatment, attitudes
and everyday acts. This is the only way to achieve
equality in real terms.

In addition to client contacts, the Ombudsman
has valued stakeholder cooperation, for example with
the Finnish Olympic Committee.

SPORTS FEDERATIONS SET AN EXAMPLE

The national federations of different sports and oth-
er sports organisations, including the Finnish Olym-
pic Committee, play a key role in efforts to promote
equality. By setting an example, they can influence
attitudes and practices related to sports and physical
exercise at the national level.

The number of women leaders in sports organi-
sations remains small. In ten of the most significant
sports organisations, the proportion of women in
leadership roles (chairpersons, executive directors
and board members) is as low as 25 %.°

The Ombudsman for Equality sets great score
by the long-term efforts to promote gender equal-
ity made by many sports federations over the years.
Nevertheless, a lack of appreciation for sports in
which girls and women participate can still be ob-
served at both the international and the national
level. Further determined efforts will be needed to
increase the number of woman leaders at different
levels of sports and physical activity.

SEXUAL HARASSMENT IN SPORTS AND
PHYSICAL ACTIVITY IS COMING TO LIGHT

In his activities, the Ombudsman for Equality has
stressed the importance of work to combat sexual

6 Ilta-Sanomat 1 July 2018.



harassment. Sexual harassment also occurs in sports
and physical activity. Encouraged by the #MeToo
campaign, different stakeholders have started inves-
tigating the prevalence of sexual harassment. The
Finnish Olympic Committee also updated its guide
on sexual and gender-based harassment in 2017.
This guide contains instructions for preventing har-
assment and procedures for dealing with any harass-
ment cases that come up.” Understanding of the ex-
tent and prevalence of sexual harassment in sports
and physical activity is only taking shape, however.

In 2018, the Ministry of Education and Culture
granted the Faculty of Sports and Health Sciences of
the University of Jyviskylad three-year funding for its
PREACT research project, which focuses on harass-
ment and other discrimination in sports and physical
activity as well as gendered practices in physical edu-
cation at school and in sports coaching. In particular,
this project will concentrate on sexual and gender
minorities’ experiences of harassment in sports and
physical activity.

Sexual harassment occurring in women'’s national
football and ice-hockey teams sparked discussion in
spring 2018.% The federations of these sports with
large numbers of participants, or the Football Asso-
ciation of Finland and the Finnish Ice Hockey As-
sociation, decided to investigate the matter more
thoroughly.

On the joint request of the federations, the Finn-
ish Center for Integrity in Sports FINCIS looked at
experiences of sexual and gender-based harassment in
all national football and ice hockey teams.

After investigations and guidelines, the next step
is creating a safe atmosphere for participation, among
other things by incorporating the prevention of har-

7 Finnish Olympic Committee (2017).
8 MTYV 29 March 2018

assment in the training of coaches and, by develop-
ing guidelines and structures, making the threshold
for reporting harassment experienced in sports and
physical activity as low as possible.

GREAT EXPECTATIONS
PLACED ON THE SPORTS ACT

The importance of equal and equitable treatment
in all activities and decisions related to sports and
physical activity is also stressed because equality and
non-discrimination lay the foundation for achieving
the objective of the Act on the Promotion of Sports
and Physical Activity.

Under this Act, when assessing the amount of
state aid of organisations promoting sports and physi-
cal activity, not only the type and extent of the ac-
tivities that the association is engaged in, but also
the ways in which the association promotes equality
and non-discrimination are taken into account. As all
sport and physical activity organisations will be re-
quired to have a non-discrimination and equality plan
in the future, the preparation and efficient implemen-
tation of such plans is a topical area of development in
the organisations. Consequently, it will be natural for
the Ombudsman for Equality to keep a close eye on
the discussion on the obligations related to promot-
ing equality under this Act. Great expectations are
placed on the effective implementation of Act on the
Promotion of Sports and Physical Activity.
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Z EQUALITY IN'WORKING
LIFE - GENDER DIVISIONS
AND CHALLENGES

From the beginning, promoting gender equality
and improving the status of women in order to
achieve equality in working life have been key ob-
jectives of the Act on Equality between Women
and Men, which entered into force in 1987. No
changes have taken place in working life which
would have rendered these objectives outdated.
However, the Equality Act applies to men as well
as women. Men also contact the Ombudsman for
Equality about issues related to working life.

Gender equality policy pertains to different poli-
cy segments across a broad front, and its themes are
more diverse than those within the immediate scope
of the Equality Act. The gender perspective can be
associated with being excluded from the labour force,
among other things, which sometimes is about social
exclusion. It is necessary to draw the line between so-
cial exclusion and actions defined as discrimination
under the Equality Act. As a legal concept, discrimi-
nation refers to an action prohibited by law, liability
for which can be attributed to a certain party and
which can have legal consequences. Social exclusion,
on the other hand, refers to vulnerability created
through societal processes, deprivation and being
excluded from society’s functions (such as education
and working life).

9 For more information on the concepts of exclusion and
discrimination, see Nousiainen, e.g. pp. 31-34.

Analyses of women’s and men'’s labour force sta-
tus are a core area of gender equality policy. Real-
ising gender equality in working life is essential, as
economic equality between women and men lays
the foundation for the realisation of gender equality
in more general terms in Finnish society. In gender
equality policy, it is vital to pay attention to different
uses of labour force (including fixed-term employ-
ment and part-time work) and the impacts they have
on women'’s and men'’s labour force status. Other is-
sues at the core of equality policy include promot-
ing equal pay and reconciliation of work and family
life. This section of the report is dedicated to these
themes of gender equality policy.

Many differences significant in terms of equality
can be seen in the labour force statuses of women and
men. However, other divisions are also found in the
labour market. Women or men do not form homog-
enous groups in terms of their labour force statuses.
Rather than being based on gender alone, differences
in possibilities for participating in the labour market
and the status of an employee also stem from age and
being part of various minorities. When gender inter-
sects with other factors of this type, experiences and
phenomena of intersectional discrimination may be
created in working life.!” Such experiences and phe-
nomena are also counted among the gender equality
problems of Finnish society. The themes of intersec-
tional discrimination are not discussed further in this
context. As a discrimination issue, competence re-
lated to intersectional discrimination belongs to the
authorities supervising the Non-Discrimination Act,
not the Ombudsman for Equality. However, the Om-
budsman for Equality finds it important to pay atten-
tion to intersectional discrimination in equality and
non-discrimination policy, which also highlights the
need for inter-authority cooperation.

10 Julkunen (2009), pp. 31, 41.
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2.| WOMEN AND MEN INTHE LABOUR MARKET

Differences between women’s and men’s labour market
participation rates are minor. While women’s full-time
employment has been typical in Finland, in recent years
women have increasingly engaged in part-time work.!!
On average, however, women and men work in dif-
ferent occupations and tasks (horizontal segregation).
Differences are also found in the hierarchic placement
of women and men in roles with various levels of diffi-
culty (vertical segregation). Long traditions of division
of labour between the genders, in which care respon-
sibilities are mainly shouldered by women, are reflect-
ed in the occupational segregation. In 2016, the most
female-dominated sector was social welfare and health
services, where 86.6 % of the employed were women.
Construction, on the other hand, is a male-dominated
industry, in which men account for as many as 92.1 %
of the employed.'? Occupational segregation has close
links with differentiation of choices related to educa-
tion and training by gender. Dismantling segregation
in education and working life has been on the agenda
of equality work for a long time."* However, there has
been little or no change in the overall picture.

Not all women and men are in the labour force,
and some of those who are have no jobs. There has
been a clear drop in the unemployment rate in the
last year. In September 2018, 5.6 % of men and 7.0 %
of women were unemployed.'*

11 Statistics Finland: Labour Force Survey 2017.

12 Statistics Finland (2018a). For more information about
segregation, see also Appendix 3 to this report: Implemen-
tation of gender equality policy in Finland in the 2010s.

13 See the section in this report: Promoting equality at
educational institutions; Ministry of Education and
Culture (2010), p. 17

14 Statistics Finland: Labour Force Survey September 2018.
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A polarisation has been observed in men’s labour
force status. At one end of the scale are men who
are doing well, while at the opposite end are found
long-term unemployed persons who become mar-
ginalised in terms of work, the majority of whom are
men.”” In September 2018, 41,000 men and 29,100
women were long-term unemployed.'® Long-term
unemployment is associated with a major risk of
deprivation, as multiple risk factors to wellbeing
cumulate on the same individuals.”” Lack of educa-
tion often leads to problems in labour market ac-
cess. Many people who have not registered as un-
employed and who have not been found disabled are
also outside the labour force.’® Attention has also
been paid to the fact that a large number of men
aged 25 to 35 remain outside the labour force, and
fail to even register as unemployed, despite the im-
proved employment situation.!

Women'’s absence from the labour market is of-
ten linked to family leaves. The employment rate of
women who have young children is lower than other
mothers’. As the family leave period ends, the child
is about ten months old, and the majority of families
(87-89 %) opt to care for their child at home at this
stage, at least for a few months. However, very few
take family leave until the child turns three.?

Single parents, the majority of whom are wom-
en, have a heightened risk of social exclusion. The
employment situation of single parents has not
improved at the same rate as other groups’. In par-

15 Pirndnen (2015), p. 249.

16 Statistics Finland: Labour Force Survey September 2018.
17 Laihiala & Ohisalo (2017), p. 133

18 Pyykkonen — Myrskyld — Haavisto — Hiilamo — Nord (2017).
19 Yle news 11 October 2018. See also Maczulskij (2017).

20 Salmi & Nirvi (2017), p. 8.



ticular, this applied to single parents with a lower
level of education.?! In 2017, the employment rate
of single parents at working age?? was 71.6 %, while
their unemployment rate was 11.6 %. These figures
for the entire working-age population were 78.2 %

and 8.2 %.%3

2.2 GENDER DIVISIONS AND GENDER
IMPACTS RELATED TO USES OF
LABOUR FORCE

2.2.| Multiple ways of using labour force

More than 64 % of all employed persons work in full-
time employment relationships valid until further no-
tice.?* This, in other words, remains the most common
form of employment. Many people engage in forms of
employment that do not fit into this pattern, however,
including fixed-term employment, part-time work,
temporary agency work and zero-hours contracts.
They are sometimes referred to as flexible labour
force.? There is also a form of self-employment that
hovers on the borderline between paid employment
and entrepreneurship. The varying uses of labour
force create divisions and differences not only be-
tween women and men but also among each gender.
The proportion of workers in fixed-term employ-
ment has stabilised at approximately 15 % to 17

21 Hirkénen (2017).

22 The figures describe people aged 20 to 59 who have
children and who are neither married nor cohabiting.

23 Statistics Finland: Labour Force Survey 2017.

24 Statistics Finland: Labour Force Survey 2017.

25 Ministry of Economic Affairs and Employment (2012), p. 6.

% in the 2000s.2° Doing fixed-term work is more
common for women than for men; 19% of women
and 13 % of men are in a fixed-term employment
relationship. In 2017, more than one half of new
employment contracts were concluded for a fixed
term, more frequently in the case of women than
men.?” Fixed-term employment is especially com-
mon for women who are at the age for starting a
family. In 2016, for example, 33 % of women aged
25 to 29 were in fixed-term employment relation-
ships, whereas this rate for men was 20.1 %.%®
Part-time work has become more common in re-
cent years, especially for women. In 2017, approxi-
mately one out of five female wage and salary earn-
ers did part-time work, whereas this proportion for
their male counterparts was 10 %. While the phe-
nomenon of using temporary agency work has come
to Finland to stay, the proportion of temporary
agency workers among all wage and salary earners is
relatively small.?® In 2017, this form of employment
concerned 41,000 people, accounting for 2 % of all
wage and salary earners. Temporary agency work has
become slightly more common in the last couple of
years, more so for men than women.?° The major-
ity of temporary agency workers are in a fixed-term
employment relationship.3' In 2014, 4 % of wage and

26 Ministry of Economic Affairs and Employment (2015),
p. 11; Statistics Finland: Labour Force Survey 2017.

27 Statistics Finland: Labour Force Survey 2017; see
also Appendix 3 to this report: Implementation of
gender equality policy in Finland in the 2010s.

28 Statistics Finland (2018).
29 Ministry of Economic Affairs and Employment (2015).
30 While men and women were more or less equally

represented among temporary agency workers in 2015,
24,000 of these workers were men and 17,000 were
women in 2017 (Statistics Finland: Labour Force Survey
2015; Statistics Finland: Labour Force Survey 2017.)

31 Huotari & Pitkdnen (2013), p. 37.
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salary earners, or 83,000 in total, had a zero-hours
contract, 57 % of whom were women. A significant
proportion were young people: almost one half were
aged under 25, whereas 65 % were under 30.3?

2.2.2 Uses of labour force and labour force status

Full-time, long-term and well-paid work is more
typical for employed men than women, whereas oth-
er forms of employment and low incomes are more
typical for employed women than men.3* Compared
to other types of labour force use, full-time employ-
ment valid until further notice is associated with a
stronger labour force status. Sometimes working in
an employment relationship other than continuous
full-time work is the employee’s choice and suits
their life situation. However, the most common
reason for working in fixed-term employment, for
instance, is lack of permanent work. The most im-
portant reason for doing part-time work for women
is inability to find full-time work.3*

Employment relationships other than those valid
until further notice are associated with more eco-
nomic uncertainty, difficulties in planning your life
and future, and slow or non-existent career pro-
gress.® Different uses of labour force also create dif-

32 Statistics Finland: Labour Force Survey 2014; see
also Appendix 3 to this report: Implementation of
gender equality policy in Finland in the 2010s.

33 Pérndnen (2015), p. 249.

34 In 2017, the reason for doing fixed-term work for
67% of all those in fixed-term employment was the
lack of permanent work, and for one woman in
part-time work out of three, the reason for working
part-time was the lack of full-time work (Statistics
Finland: Labour Force Survey 2017))

35 Ministry of Economic Affairs and Employment (2012).
See also Ojala — Nitti — Kauhanen (2015).
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ferences in women’s and men’s labour force status
and influence gender equality. The earnings of work-
ers in fixed-term employment are clearly smaller
than those of workers in employment relationships
valid until further notice.?® Fixed-term work has
been found to affect pay development also over the
longer term.3’

Fixed-term employment relationships punctu-
ated by breaks and other work arrangements frag-
mented in various ways (freelance work, self-em-
ployment) may cause problems with reconciling
work and family life.3® In zero-hours contracts,
the working times and hours may vary dramati-
cally from one week or month to the next, which
may be difficult for a family with young children
in terms of care arrangements and also affect the
children’s lives.? In the course of the Ombuds-
man’s law enforcement duties, it has been observed
that when work is not performed for the same em-
ployer in an employment relationship valid until
further notice (fixed-term employment, zero-hours
contracts and temporary agency work), particular
challenges are associated with enforcing the prohi-
bitions of discrimination based on pregnancy and
family leaves.

The Government’s Report on Gender Equality
defines reducing involuntary fixed-term and part-
time work as a key gender equality issue in work-
ing life.** This objective was also addressed in the
Government Action Plan for Gender Equality
2012-2015, but not its 2015-2019 counterpart. The

36 Ojala — Nitti — Kauhanen (2015), pp. 29-30.

37 Ojala — Nitti — Kauhanen (2017).

38 Statement of the National Institute for Health and
Welfare to Parliament (THL/496/4.00.02/2018).

39 Pdrninen (2015), p. 244.

40 VNS 7/2010 vp, p. 14.



Ombudsman for Equality finds that reducing invol-
untary fixed-term and part-time work remains an
important goal in efforts to promote gender equality
in the world of work.

Some researchers and experts of the world of
work have suggested that as forms of employment
diversify, impact assessments of fixed-term and
part-time work, self-employment and platform
work should be introduced in all impact assess-
ments of labour and social welfare legislation as
well as collective agreement activities, similarly
to the assessment of gender impacts.*! In fact,
this perspective should be integrated in gender
impact assessment. As we found above, full-time
employment until further notice is more common
for men, whereas women have more fixed-term
and part-time employment relationships than
men. When producing impact assessments, a sys-
tematic examination should be made of whether
the proposals have different impacts when com-
paring workers in continuous full-time employ-
ment and those whose labour force use differs
from this mode.

2.3 GENDER PAY GAP

2.3.I Many factors and processes affect
the gender pay gap

The average gender pay gap in the labour market is
16.1 %.*> While this gap has been reduced slowly, it
remains large.

41 Suoranta (2018), pp. 15-16.

42 Statistics Finland’s Index of wage and salary earnings,
preliminary data 2017.

Many different factors and processes are at play in
the pay differences between women and men. They
are linked to both the formation of women’s and men’s
labour force statuses but also, more directly, with the
determination of pay and the pay policy pursued.
Rather than coming into existence from nothing, the
current gendered pay structures have a long history.
Segregation has been found to be a significant cause
variable of the gender pay gap,” and dismantling seg-
regation a way of promoting equal pay. We can indeed
presume that reduced segregation would have effects
of this nature. On the other hand, differentiation be-
tween women’s work and men’s work does not auto-
matically lead to lower salaries being paid for work
typical for women.** The fact that these jobs have
been traditionally evaluated as less demanding than
work typically performed by men has influenced the
lower pay level. This is a pay and pay policy issue.** In
this sense, segregation is not a gender neutral explana-
tion for the pay gap completely dissociated from pay.

Family leaves are another factor contributing
to the gender pay gap. Taking family leaves affects
negatively women’s pay development, but not men’s.
The length of the family leave determines how sig-
nificant and extended the effects of family leave are
on a mother’s pay. Family leaves have no effect on
fathers’ pay development, as they typically only take
very short family leaves.*6 To some extent, the gen-

43 E.g. Ministry of Social Affairs and Health (2008), pp. 33-75.
44 Kinnunen & Korvajirvi (1996), p. 13.

45 Nummijarvi (2006), p. 434.

46 Immediately after returning to the labour market, mothers

who have been on family leave for no more than two years
earn approx. 8-11% less than women with no children.
Mothers who stay on family leave for longer than this lose
a considerably greater share of their earnings. Mothers who
have been absent from the labour market for at least three
years earn almost 19% less than women with no children
immediately after returning to work. (Lilja — Asplund -
Kauppinen (2007), pp. 57-67).
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der pay gap is also affected by the fact that a larger
share of women are in fixed-term employment and
that the earnings in fixed-term jobs are on average
smaller than in employment relationships valid until
further notice.*’

Ultimately, the pay relations between women and
men are created, maintained or readjusted through
pay settlements and decisions on pay made at dif-
ferent levels. Collective agreements for the private
and the public sector have played, and continue to
play, a key role in pay determination. In the agree-
ment system, a shift has taken place from central-
ised agreements to union-level and, increasingly, also
local agreements.*® As a framework for the agree-
ment system, efforts have been made to introduce a
negotiation model in which pay rises agreed in the
export industry also determine the maximum pay
increases to be negotiated in other fields, includ-
ing the public sector dominated by female workers.
These trends are fraught with challenges to promot-
ing gender equality.*® In order to narrow the gender
pay gap, the agreement system at the level of the en-
tire labour market should lead to higher pay increas-
es in jobs where women predominate than in jobs
where men are a majority. The solutions adopted in
the Competitiveness Pact go against this objective,
as employees’ holiday bonuses were cut by 30 % in
the female-dominated public sector in 2017-2019.%°

47 Statistics Finland: Labour Force Survey 2014; see also
Appendix 3 to this report: Implementation of gender equality
policy in Finland in the 2010s; Pérnénen (2015), p. 249.

48 E.g. Appendix 3 to this report: Implementation of gender
equality policy in Finland in the 2010s, section 6a.

49 Jonker-Hoffrén (blog 9 January 2017); Appendix 3 to this
report: Implementation of gender equality policy in Finland in
the 2010s, section 6a

50 See also Appendix 3 to this report: Implementation of gender
equality policy in Finland in the 2010s, section 6b.
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2.3.2  Public authorities duty to promote equal pay

Under the Constitution, equality of the sexes should
be promoted, especially in the determination of pay
(section 6.4 of the Constitution). The Constitu-
tion also obliges the public authorities to guarantee
the observance of fundamental rights and liberties
and human rights (section 22 of the Constitution).
While the obligation to promote equal pay applies
to public authorities in their role as employers, they
should also promote equal pay in other ways.

The central government has been a party to a
series of tripartite Equal Pay Programmes imple-
mented since 2006. The objective of the Equal Pay
Programmes has been to reduce the average gender
pay gap and to implement the principle of equal pay
referred to in the Equality Act. The current Equal
Pay Programme covers the years 2016-2019. The
measures under this programme are associated with
pay and agreement policies, pay systems and rais-
ing awareness of pay issues, dismantling segregation
and reconciling work and family life. As positive
achievements of the Equal Pay Programmes have
been regarded commissioning various studies and
reports and drawing attention to the gender pay gap
in societal and labour market policy discussions.
Evaluations claim that few of the objectives set for
the Equal Pay Programmes have been achieved.*!

The Act on Equality between Women and Men
is one instrument in the work to promote equal pay.
The prohibitions of pay discrimination apply to all
employers. The Act also obliges all employers with
at least 30 employees to prepare a pay survey aiming

51 Suomaa (memorandum 17 September 2018). An overall
evaluation of the Equal Pay Programme, which was due to
come out in autumn 2018, had not yet been published as
this report was written.



to identify and remove unjustified pay differences.
Pay surveys were made a mandatory part of equality
plans in 2005. At that time, there were high expec-
tations of the pay plans’ significance in promoting
equal pay. In connection with the Equality Act re-
form in 2015, the obligation to produce pay surveys
was made more specific, and a separate provision on
it was incorporated in the Act.

The constitutional obligations discussed above
have been found to mean that the measures aiming
to realise equality included in the legislation shall
be effective.5? Later in this report, we discuss the
development needs of the Equality Act, which are
related to bringing in more effective legal protection
associated with the prohibitions of pay discrimina-
tion and to reforming the provisions on pay surveys
in order to ensure that they meet their objective
better.

2.4 RECONCILIATION OF WORK
AND FAMILY LIFE

2.4.| Subjective right to day-care as an enabler
of reconciling work and family life

Removal of subjective right to day-care. The pos-
sibilities of reconciling work and family life affect
the employment rate and labour market participa-
tion of parents with young children. In particular,
preconditions for this reconciliation are created by
child day-care and early childhood education and
care offered by society as well as employees’ rights
to family leave. Due to the gendered nature of care

52 Scheinin (1999), p. 255.

responsibilities, these factors influence especially
women’s possibilities of participating in gainful em-
ployment. This is why day-care and family leaves are
key gender equality issues.>?

Until 2016, children had a subjective right to
day-care and early childhood education and care:
the municipalities had a duty to offer a place in day-
care for all children. This right had great significance
in terms of family, labour and gender equality poli-
cy.’* Under a legislative amendment that entered
into force at the beginning of 2016, children’s right
to early childhood education and day-care was re-
stricted. For children whose parents do not work full
time or are not full-time students, entrepreneurs or
self-employed, this right was restricted to 20 hours
a week. Children only have a right to full-time care
if their parents can prove that longer hours in care
are needed. However, municipalities may offer early
childhood education and care in excess of the mini-
mum required under the Act.

Limiting the right to early childhood education
and day-care to part-time care was a major
step backwards in gender equality policy.

The amendment has been criticised from the chil-
dren’s rights perspective, among other things be-
cause it puts children’s equal treatment at risk.>

53 Salmi & Nirvi (2017), p. 8.

54 The Act on Children’s Day-care dating back to 1973
(36/1973) was replaced by the Act on Early Childhood
Education and Care in 2015 (580/2015).

55 E.g. Ombudsman for Children’s statement to Parliament,
LAPS/146/2014.
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From the viewpoint of gender equality, limiting
the subjective right to day-care and early childhood
education to part-time care was a major step back-
wards in gender equality policy.’® The Ombudsman
for Equality believes that reinstating the subjective
right to day-care for all children would be highly
important.

Increased difficulties in reconciling work
and family life. The restriction of the subjective
right to day-care may make reconciling work and
family life more difficult. This may happen, for
instance, when a parent’s work consists of fixed-
term employment punctuated by breaks, or their
work is fragmented and unstable for other rea-
sons. The restriction of the right to early child-
hood education and care may also make it more
difficult for a parent who is unemployed or on a
family leave without a valid employment relation-
ship to return to the world of work. The restric-
tion may reduce their possibilities of looking for
work and accepting a job offered to them on a
rapid schedule.>” Evidence has been found to indi-
cate that restricting the subjective right to day-care
has undermined parents’ possibilities of looking for
work, studying and working.>® The restriction may
also make it more difficult for an unemployed par-
ent to meet the condition of being active required
to receive unemployment benefit.>® The so-called
activation model requires workers to show partic-

56 Salmi & Nirvi (2017a), s. 10.

57 Statement of the Ombudsman for Equality to
Parliament (TAS/309/2015); statement of the Na-
tional Institute for Health and Welfare to Parliament
(THL/496/4.00.02/2018).

58 Appendix 3 to this report: Implementation of gender equality
policy in Finland in the 2010s, and the literature referred to in
this Appendix.

59 Ibid.
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ular flexibility in accepting work. The purpose of
the Unemployment Security Act is to encourage
the unemployed to also accept short-term and part-
time work.?® The preconditions for accepting a job
on a very short notice include being able to make
temporary child-care arrangements rapidly. Under
section 17 of the Act on Early Childhood Educa-
tion and Care, a place in care should be applied for
no later than two weeks before the child needs the
place if the need for early childhood education and
care is based on finding employment or studies, and
the time at which the need becomes acute cannot
be anticipated. One could ask how well the provi-
sions of the Act on Early Childhood Education and
Care and the activation model go together, and also
what kind of daily lives families and children are ex-
pected to lead in order to meet these requirements.

60 HE 124/2017 vp.



The government proposal on the activation mod-
el paid no attention to the possibilities of arranging
child day-care.®! The proposal only refers to wom-
en and men separately when examining the gender
proportions of those receiving an adjusted daily
allowance, and the numbers of those participating
in rehabilitating work activities and in services pro-
moting employment in general. It is up to Finnish
society to make sure that an unemployed jobseeker
does not lose their unemployment benefits due to
being unable to accept work offered to them be-
cause they have no day-care place for their child.

|tis up to Finnish society to make sure that

an unemployed jobseeker does not lose their

unemployment benefits due to being unable

to accept work offered to them as they have
no day-care place for their child.

Irregular working hours and shift work may also
make it difficult to reconcile work and family life,
especially for single parents. Arranging care for
young schoolchildren when their parents work in
the evenings and during weekends must also be pos-
sible. Shop opening hours were deregulated from the
beginning of 2016. A report shows this has increased
shift work in the trade sector and hampered the rec-
onciliation of work and family life for employees in
the sector. According to the report, it had made ar-
ranging child care more difficult, especially when the
parents did evening and weekend work. Arranging

61 HE 124/2017 vp.

care for young schoolchildren has been a challenge,
as many municipalities offer them no arrangements
for round-the-clock care.®?> Offering care places for
non-standard working hours for young schoolchil-
dren would thus be important when this is required
by their parents’ work.

As the parliamentary Employment and Equal-
ity Committee discussed the repealing of the act
on the opening hours of retail shops and hair-
dressing salons, it believed that deregulation of
opening hours would make arranging child care
and reconciling work and family life more diffi-
cult.®® The Committee drew attention to the many
problems associated with child care arrangements.
The Committee criticised the fact that the proposal
contained no information on or estimate of how the
longer opening hours would affect the needs to or-
ganise day-care, nor did it contain a gender impact
assessment. The Ombudsman for Equality agrees
with the view of the Employment and Equality
Committee according to which work carried out
during atypical working hours should be addressed
better when organising public services.

Assessment of gender impacts. Legislative pro-
posals and other policy-making related to working
life should include a carefully prepared and versatile
assessment of gender impacts. When assessing gen-
der impacts, the fact that women currently shoul-
der the main responsibility for child care should be
taken into account. Where necessary, any policies
should also be based on up-to-date and comprehen-
sive information of how day-care services can be of-
fered in different parts of Finland and how acces-
sible day-care is.

62 Kllokogi-Bublaku (2017).
63 TyVL 4/2015 vp.
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Gender impact assessments have been

neglected in connection with legislative

amendments that have had an essential
impact on workers' position.

©0000000000000000000000000000000000000000000000000000000

The Ombudsman for Equality is concerned
over the failure to prepare gender impact assess-
ments in connection with legislative amendments
that have had an essential impact on workers’ posi-
tion. In addition to producing gender impact as-
sessments, it is crucial that real importance is at-
tached to the findings of such assessments.

Subjective right to day-care should be reinstated
as a right for every child.

Finnish society should make sure that an unem-
ployed jobseeker does not lose their unemploy-
ment benefits due to being unable to accept work
offered to them as they have no day-care for their
child. The possibility of organising evening and
weekend care for young schoolchildren should
also be taken into account when assessing such
matters as a jobseeker’s possibilities of accepting
work.

2.4.2 Family leaves

A reform of family leaves is needed. There is a rea-
sonably broad consensus on the need to overhaul the
family leave system. Instead, several minor reforms
have been implemented, which have been necessary
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as such. Leaves earmarked for fathers have been ex-
tended and made more flexible, and the diversity
of families has been accounted for better. In order
to balance out for the costs incurred by employ-
ers from family leaves, since April 2017, employers
have been entitled to apply for a one-off payment of
EUR 2,500 when a female employee goes on family
leave.%

Most fathers take a short family leave of two or
three weeks,%
majority of the family leaves. In 2016, mothers used
90.5 % and fathers 9.5 % of the parental leave days.%¢

while mothers continue to use the

©0000000000000000000000000000000000000000000000000000000

Fathers use less than 10 % of the parental
leave days.

©0000000000000000000000000000000000000000000000000000000

Fathers are more likely to take a longer period of
parental leave if their spouse has a high income and
enjoys a strong labour force status. Fathers’ attitudes
towards parenthood and gender equality play a role
in whether or not a father takes a longer parental
leave.5” The practices of different workplaces also

64 For more information about the reforms carried out,
see: Salmi & Nirvi (2017), pp. 25-31; Appendix 3 to
this report: Implementation of gender equality policy
in Finland in the 2010s, section 8. At the time of the
writing of this report, the Ministry of Social Affairs
and Health was working on a reform of the Health
Insurance Act under which, among other things, the
parental allowance period of adopted parents would
be extended, and mothers who are looking after their
children alone would be entitled to an extension to
their parental allowance period (STM/3200/2018).

65 Lammi-Taskula — Nirvi — Salmi (2017), p. 105.
66 Kela (2018).

67 Lammi-Taskula — Nirvi — Salmi (2017), pp. 105-134;
Nirvi (2018).



vary. It is easier for fathers to take a longer period
of parental leave if this is a usual practice in their
workplace. Otherwise it may be difficult for a father
to request parental leave. Workplaces may also pre-
sume that fathers can only use the leaves earmarked
for them.5®

The uneven sharing of family leaves has a signifi-
cant impact on the realisation of gender equality in
working life. It has a negative impact on women’s
career and pay development and also influences
the discrimination in recruitments experienced by
women aged 20 to 40 who have no children.® A
more even division of family leaves would not only
promote the realisation of gender equality but also
strengthen the fathers’ role as parents and improve
the wellbeing of children and families.

It has been observed that each reform of the
family leave system which has extended the right
to family leave earmarked for fathers has increased
the use of the leaves by fathers.”® A quota of the
leave allocated to fathers shapes not only fathers’
and mothers’ ideas of but also workplaces’ attitudes
towards fathers as users of longer family leaves.”!

Each reform of the family leave system
that has extended the right to family leave
earmarked for fathers has increased the use
of the [eaves by fathers.

68 Nirvi (2017), pp. 136, 181.
69 Salmi & Nirvi (2017), pp. 20-21.

70 Kela (2018); See also Salmi — Nirvi (2017), pp. 22-23;
Nirvi (2018).

71 Narvi (2018), p. 71.

The Ombudsman for Equality finds it vital that
the family leave system be reformed by considerably
increasing the leave earmarked for fathers. The flex-
ibility of using the leave should also be increased,
taking into consideration the time at which parents
wish to take their leave and how they would like
to share it. It is also crucial to take the diversity of
families into account in the family leave reform.

A family leave reform that significantly increases
the leave allocated to fathers and the flexibility
of leave use is needed.

Taking family leaves into account in determining
the waiting period for labour market subsidy. As
noted above, the fact that women currently shoul-
der the main responsibility for child care should be
taken into account when preparing gender impact
assessments. In impact assessments of legislative
proposals, attention should also be paid to the sta-
tus of parents on family leaves. Parents should not
incur negative consequences for using family leaves.
If they do, these consequences impair women's posi-
tion, above all.

Currently, the use of family leaves has negative
consequences for access to labour market subsidy.
A client contacted the Ombudsman for Equality
about reinstatement of the waiting period for the
labour market subsidy after family leave. A woman
had received labour market subsidy following a wait-
ing period of 21 weeks. She had gone on family leave
and then registered as an unemployed jobseeker, at
which time another waiting period of 21 weeks was
imposed on her.

Under Chapter 7, section 2 of the Unemploy-
ment Security Act, labour market subsidy is paid
after a 21-week waiting period. This waiting period
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is not imposed on a person who has completed a
post-comprehensive school or upper-secondary
school education programme that leads to a degree
and professional competence. According to the So-
cial Insurance Institution (Kela), the waiting pe-
riod can be set multiple times for the same person
if the person does not possess the proper educa-
tional qualifications. If the person who has been
on family leave has not remained registered as an
unemployed jobseeker, a new waiting period is set
for him or her.

Reinstating the waiting period in situations where
the absence from the labour market was the result
of using one’s family leave rights is an unexpected
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consequence that causes financial difficulties. It is
not appropriate that a person who is on family leave
should register as an unemployed jobseeker only to
avoid a new waiting period when they intend to care
for their child during their family leave, as is their
right. In that case, they cannot realistically be avail-
able for work.

It is important to establish how the provisions
concerning the waiting period in the Unemploy-
ment Security Act could better take into account
the status of people who are using their family leave
rights. The Ombudsman for Equality issued a state-
ment to the Ministry of Social Affairs and Health
for possible further actions (TAS/438/2017).









3 DISCRIMINATIONIN
WORKING LIFE AND
PROHIBITIONS OF
DISCRIMINATION

3.1 WORKING LIFE ATTHE CENTRE OF CASE-
LAW RELATED TO THE EQUALITY ACT

Intervening in discrimination in the workplace and
prohibitions of discrimination in the world of work
have been at the core of the Act on Equality between
Women and Men. These aspects were highlighted
particularly as the Act was passed. Until 2005, a
defendant could only be sentenced to pay compen-
sation for discrimination in working life. The pos-
sibility of compensation has since been extended to
discrimination in educational institutions and labour
market organisations as well as in the context of pro-
vision of goods and services.

In case-law, working life remains the central area
of Equality Act application. The disputes concern-
ing the prohibitions of discrimination contained in
the Act are still almost exclusively relevant to work-
ing life. The Ombudsman for Equality has commis-
sioned three reports on the case-law related to the
application of Equality Act provisions. These reports

cover the years 2004-2014.7> During the most re-
cent period of scrutiny, or in 2012-2014, all 48 dis-
putes related to the Equality Act heard by district
courts were associated with the world of work. As in
previous years, the largest categories were cases re-
lated to recruitment and pay. Other cases concerned
termination of employment and failure to renew a
contract made for a fixed term.” For the purposes
of this report, the administrative courts provided in-
formation on 50 decisions from this period in which
appeal had been made to the Equality Act. Most of
them concerned filling a post or appointing a substi-
tute.”* To the Ombudsman’s knowledge, only one
court decision associated with discrimination against
a transsexual employee has been issued in 2011.

In the Ombudsman for Equality’s work, matters
related to workplace discrimination have always
played a central role. The majority of discrimination
cases reported to the Ombudsman concern working
life. The largest category are suspected discrimina-
tion associated with pregnancy and family leaves.”
Other major categories concern recruitment and
pay discrimination, in particular, but also termina-
tion of employment and supervision of work. The
Ombudsman for Equality is also regularly contacted
with regard to job advertisements where either only
men or only women are encouraged to apply.

This section deals with certain challenges associ-

72 The reports concerning the periods 2004-2008 and
2008-2011 were produced by the Finnish League for
Human Rights, while the most recent one was drawn
up at the Office of the Ombudsman for Equality.

73 In some of these cases, either the claim was withdrawn
or the matter was settled out of court.

74 Five cases concerned the provisions on gender quotas
and equality in section 4 of the Equality Act.

75 For more information about these cases, see section
3.2, which discusses discrimination based on pregnancy
and family leaves.
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ated with applying the prohibitions of discrimina-
tion in the workplace in the Equality Act and the
Ombudsman’s recommendations on developing cer-
tain provisions on discrimination.

3.2 DISCRIMINATION BASED ON
PREGNANCY AND FAMILY LEAVES

Workplace discrimination based on pregnancy and
parenthood, including taking family leaves, has con-
tinued for decades in Finnish society. It affects the
position of women, in particular, in many different
ways. Women in fertile age who have no children
may also experience discrimination related to ma-
ternity in working life, as employers may presume
that they will go on a family leave.”

Gender equality legislation prohibits discrimi-
nation related to pregnancy and parenthood in no
uncertain terms. Prohibited discrimination in-
cludes treating someone differently for reasons of
pregnancy or childbirth, or on the basis of parent-
hood or family responsibilities. The protection
against discrimination on these grounds afforded
by the Equality Act was clarified and strength-
ened through reforms of the Act carried out al-
ready in the early 1990s.7 At that time, special
attention was paid to protection against discrimina-
tion in fixed-term employment relationships.

While we may expect that the Equality Act
amendments related to discrimination based on
pregnancy and family leaves have had a positive im-
pact on the treatment of employees who are preg-

76 Salmi & Nirvi (2017), pp. 20-21.

77 Acts 624/1992 and 206/1995 amending the Act on
Equality between Women and Men.
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nant or taking family leaves, these provisions are
not enforced effectively enough. A government pro-
posal on amending the Equality Act from 1992 con-
sidered that treating employees differently based on
pregnancy and family responsibilities is a key gen-
der equality problem’, and unfortunately there has
been little or no change in this situation.

Discrimination based on pregnancy and family
leaves is a key gender equality problem which
occurs in all industries and sectors.

Discrimination based on pregnancy and family
leaves occurs in all areas of working life and has for
years been the most common category of suspected
discrimination cases reported to the Ombudsman
for Equality.

Up to one half of the clients contacting the Om-
budsman about working life issues report discrimi-
nation due to pregnancy or family leave.

Up to one half of the clients contacting the
Ombudsman about working life issues report
discrimination due to pregnancy or family eaves.

Discrimination based on pregnancy or fam-
ily leaves also comes up continuously in the daily
work of trade unions. This was revealed by a sur-
vey addressed by the Ombudsman for Equality to

78 HE 63/1992 vp.
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the trade unions to gauge suspicions of discrimi-
nation related to pregnancy and family leaves re-
ported to the unions. The survey was associated
with a campaign against this type of discrimina-
tion launched by the Ombudsman for Equality in
October 2017 titled Pregnancy discrimination is no
child’s play (Raskaussyrjinta.fi, #raskaussyrjinta).

A total of 46 % of the unions that responded
to the survey reported that they are contacted
by their members regarding discrimination on
the basis of pregnancy and family leaves at least
once a week. Some unions are contacted about
these issues several times a day. The Service Un-
ion United PAM, for instance, is contacted about

discrimination on the basis of pregnancy and fam-
ily leaves more than 1,000 times every year.”” In
survey responses, as the most common forms
of discrimination related to pregnancy emerged
problems associated with returning to work af-
ter family leave and failure to continue fixed-
term employment relationships.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooo

46 % of Finnish trade unions are contacted
pvery day, or every week, about discrimination
related to pregnancy.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooo

79 Service Union United PAM.



3.2. Discrimination related to pregnancy and
family leaves reported by clients who
contacted the Ombudsman for Equality

The highest number of clients contacting the Om-
budsman about discrimination based on pregnancy
or family leaves report suspicions of discrimination
associated with failure to continue a fixed-term
employment relationship. While the employee may
have had a number of consecutive employment con-
tracts with the employer, the employer no longer
continues the contract when it turns out that the
employee is pregnant, or announces that he or she is
taking family leave®®. Taking family leave may also
affect the duration of a fixed-term employment re-
lationship.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooo

The most common category of suspected
discrimination were cases where an
employee’s fixed-term contract was not
continued when they got pregnant or wanted
to take family leave.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Other contacts with the Ombudsman were re-
lated to such issues as suspected discrimination in re-
cruitments. For example, a decision to recruit an em-
ployee may have been cancelled when the employer
found out she was pregnant. Candidates may still be
asked about their family plans or child-care arrange-

80 Such experiences of mothers in fixed-term employment also
came up in a population survey carried out for a study that,
among other things, investigated the consequences of using
family leaves (see Nirvi (2017), p. 141).
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ments in a job interview. Suspected discrimination
may also be relevant to terminating an employment
relationship during a trial period, employment condi-
tions or returning to work after family leave.

The following typical forms of discrimination as-
sociated with returning from family leave come up
in reports made both to the Ombudsman for Equal-
ity and the trade unions:

1)  The substitute of an employee who has been
on family leave is offered a permanent position and
continues to perform the tasks of the employee re-
turning from family leave. The returning employee
is either dismissed or assigned to other tasks that
do not correspond to their previous duties.

2) The tasks of an employee who has taken
family leave may also be discontinued or disap-
pear as a result of different rearrangements or or-
ganisation changes.

Fathers have also contacted the Ombudsman to
some extent about their suspicions of discrimination
due to taking family leave. These suspicions have re-
lated to such matters as returning from family leave,
dismissals, and the impacts of the family leave on
emoluments. The employer may also have questioned
a father’s right to stay at home to care for a sick child.

Suspected cases of discrimination usually occur in
connection with

Recruitments
Continuation of fixed-term contracts
Returning to work after family leave

Salary and work-related benefits during pregnancy
and family leave



3.2.2 [ero-hours contracts and contracts with
variable hours - follow-up of regulation
needed

The vulnerable position of workers with zero-hours
contracts in connection with pregnancy and family
leaves has also come up in the Ombudsman’s work.
The Ombudsman for Equality has mainly been con-
tacted by women working in the service industries
(including cleaners, sales assistants and waitresses).
The number of hours offered to them has dropped,
or no work has been offered to them, once they have
told the employer about their pregnancy. While
the employees were no longer given working hours,
they had not been dismissed. In terms of protection
against discrimination, it has often been difficult
for the employee to prove that the reduction in the
number of hours, or not being offered work, has
been a consequence of their pregnancy.

The employee and the employer have had con-
flicting views of whether the employer actually
had less work to offer than before the employee an-
nounced her pregnancy. There have also been dis-
putes over whether the employee’s working hours
had been regularised at a certain level and become
a condition that should be observed in the employ-
ment relationship. The employee has incurred fi-
nancial losses from the reduced earnings, which may
also have impacted her future maternity benefit and
parental allowance, as well as her entitlement to pay
over the maternity leave or its amount. Disputes
concerning entitlement to payments for pregnancy-
related sickness absences have also been common.

Workers with zero-hours contracts
who are pregnant or on family leave are in a
vulnerable position.

Zero-hours contracts have been discussed in the
2010s in labour market organisations and in a tripar-
tite setting. The Ministry of Economic Affairs and
Employment has investigated the needs for amend-
ed regulation.®! A citizens’ initiative concerning ze-
ro-hours contracts was submitted to Parliament in
December 2015 and later rejected.®? The drafting
of legislative amendments continued, however.®

Employment  Contracts Act  provisions
(377/2018), under which no agreement that the
minimum working hours will be fewer than re-
quired by the employer’s labour need may be made
at the employer’s initiative, entered into force at the
beginning of June 2018. The regularisation of the
working hours of an employee with variable hours
was also clarified. This amendment to some extent
limits the use of contracts with variable working
hours, which may mean that some employees with
contracts of this type will be entitled to fixed work-
ing hours. However, the provisions on negotiating
about changing the working hours condition and
obtaining justifications for the working time condi-
tion from the employer, for example, remain com-
plex from the viewpoint of an employee who is in a
vulnerable position.

81 Ministry of Economic Affairs and Employment (2013).

82 Citizens’ initiative on prohibiting zero-hours contracts by
law, KAA 5/2015 vp.

83 Ministry of Economic Affairs and Employment (2017) and
HE 188/2017 vp.
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The de facto impacts of the legislative
amendment concerning zero-hours contracts
on employees position should be monitored,

and the legislation should be improved if
necessary.

The majority, or 57 %, of workers with zero-hours
contracts are women. Approximately 65 % of all
wage and salary earners with zero-hours contracts
are aged under 30.%* Any improvements in the posi-
tion of workers with zero-hours contracts will thus
also strengthen the labour force status of women,
and especially young women, and reduce the op-
portunities for resorting to discrimination based
on pregnancy or family leaves. The Ombudsman
for Equality finds it important to monitor the ac-
tual impacts of the legislative amendment related to
zero-hours contracts on employees’ position and, if
necessary, develop the legislation further.®> When
monitoring the effects of the legislation, it is also
necessary to pay attention to the challenges associ-
ated with providing protection against discrimina-
tion based on pregnancy and family leaves where
zero-hours contracts are used.

84 Statistics Finland: Labour Force Survey 2014.

85 Office holders, including teachers, may also be unsure about
the number of their teaching hours, which may depend on
such factors as the need for instruction coming up later.
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3.2.3 Possibilities of improving legal protection
should be investigated

The Ombudsman for Equality considers it necessary
to investigate the adequacy and development needs
of regulation on discrimination related to pregnancy
and family leaves. Firstly, the implementation of
protection against discrimination and provision of
more effective protection should be assessed in the
context of fixed-term employment relationships.
Secondly, in the case of temporary agency work, the
responsibilities of the company using such work-
ers should be assessed, as well as the sharing of re-
sponsibilities between the agency providing and the
company using temporary workers when the latter,
by its own actions, prevents a temporary worker
from continuing their work in the company on dis-
criminatory grounds.

More effective enforcement of protection against
discrimination in fixed-term employment

The Ombudsman for Equality proposes that the
possibilities be examined of providing more effec-
tive protection against discrimination in fixed-term
employment by complementing the legislation on
employment and public-service employment rela-
tionships with provisions that prohibit failing to re-
new such contracts, or limiting their duration, due
to pregnancy or use of family leaves. In 2005, the
Ombudsman proposed to the Ministry of Labour
that this issue be investigated for the part of the Em-
ployment Contracts Act.®¢ The Ministry of Labour
produced a report in 2005 that, among other things,
examined the needs to develop legislation on fixed-

86 Initiative of the Ombudsman for Equality (Register no. 1/50/05).



term employment, also addressing the proposal
made by the Ombudsman for Equality. The final
report proposed that this issue be resolved by using
reference provisions. It proposed that an informative
note be added to provisions on fixed-term employ-
ment contracts stating that separate provisions on
failure to renew a fixed-term employment relation-
ship because of pregnancy or family leave are found
in the Act on Equality between Women and Men.
It was also proposed that this reference apply to the
prohibition of limiting the duration of a fixed-term
employment relationship to the start date of fam-
ily leave.” However, no progress was made in the
matter.

The acts on employment contracts contain pro-
visions on protecting employees with contracts valid
until further notice against dismissal on grounds of
pregnancy and family leaves. They are complement-
ed by the provisions prohibiting discrimination in
the Equality Act, which also apply to dismissals due
to pregnancy and family leave. The prohibition of
failing to renew a fixed-term contract due to preg-
nancy or family leave and the prohibition of limiting
the duration of a fixed-term contract to the start
date of a maternity, paternity or parental leave are
only contained in the Equality Act. The renewal of
fixed-term employment relationships is about con-
tinued employment. In this sense, its significance
for the employee is similar to the protection afford-
ed to employment relationships that are valid until
further notice.

In the Ombudsman for Equality’s opinion, in-
cluding these provisions in the Employment Con-
tracts Act and other acts regulating employment
relationships would make the implementation of
the current protection against discrimination more

87 Ministry of Economic Affairs and Employment (2017), pp. 66-67.

effective for fixed-term employees. It would also
spread awareness of the provisions in the workplac-
es. Compliance with the Employment Contracts Act
is supervised by the occupational safety and health
authorities, and information on the content of these
acts is passed on efficiently to workplaces through
such stakeholders as the labour market organisations.

Investigation of temporary agency workers’
protection against discrimination

In 2005, the possibility of ordering compensation
to be paid for discrimination in working life was ex-
tended. The concept of an employee in the Equality
Act was, where applicable, also expanded to certain
persons who do not work in an employment or pub-
lic-service employment relationship (including self-
employed persons and freelancers). A provision on
the sharing the employer’s responsibilities referred
in the Equality Act in the case of companies hiring
labour (temporary agency work) were added to the
Act. Some parts of these arrangements regarding re-
sponsibilities related to temporary agency work have
proven problematic for the Ombudsman’s supervi-
sory practice.

The basic premise of the Equality Act is that preg-
nancy or parenthood may not affect the conclusion
of an employment contract, the renewal or duration
of a fixed-term employment contract, or the termi-
nation of an employment contract valid until further
notice. When the employer violates these prohibi-
tions laid down in section 8 of the Equality Act, the
employee is entitled to compensation. However, an
employee working as a temporary agency worker
may, in practice, be in a more vulnerable position re-
garding the implementation of the protection against
discrimination than other employees.
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The problems, which have also come up in the
Ombudsman’s supervisory work, have been associ-
ated with the fact that while a temporary agency
worker has an employment contract with the agen-
cy, the actual employment of the worker depends
on the company/companies that use the agency’s
services. In temporary agency work, the employer’s
rights and obligations are divided between two dif-
ferent legal persons. Under section 3 of the Equal-
ity Act, a company using agency workers is obliged
to also comply with the provisions of the Act with
reference to the agency workers it uses to the extent
that the company exercises the employer’s power
over them (including the duty to prevent and inter-
vene in harassment as well as non-discrimination in
assigning tasks and employment conditions). The
Non-Discrimination Act also contains a similar
provision. The agency is responsible for the other
employer’s obligations except for those transferred
to the company using the worker. According to the
preliminary work on the Equality Act, the sole re-
sponsibility is carried by the agency if a pregnant
agency employee is dismissed. In other words, the
agency is responsible for ensuring that the employee
is not dismissed on discriminatory grounds.

In certain cases, being pregnant may affect an
agency worker’s possibilities of having her contract
extended without, however, the employee being en-
titled to compensation under the Equality Act. For
example, if the company is only prepared to contin-
ue its customer relationship with the agency regard-
ing the other employees besides the one who is preg-
nant and excludes the pregnant employee from those
who will continue working for it, the agency cannot,
without an order received from the company, place
the pregnant employee in the company to continue
her work. In this case, the agency does not violate
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against its obligations as an employer or breach the
prohibition contained in the Equality Act of failing
to renew its employment contract with the agency
worker due to her pregnancy. The company using
the employee, on the other hand, is not an employer
referred to in section 3 of the Equality Act, and is
thus not liable to pay compensation for its actions
as referred to in the Equality Act. While the com-
pany using the employee can be regarded as having
violated against the general prohibition of discrimi-
nation in section 7 of the Equality Act, it cannot be
sentenced to pay compensation referred to in this
Act, as compensation is only a penalty for violating
the prohibitions laid down in sections 8—8e of the
Equality Act.

Implementing protection against discrimination
is also problematic in situations where the company
announces that it no longer needs a certain em-
ployee and where the actual reason for this is dis-
criminatory, including the employee’s pregnancy or
sickness absences related to pregnancy. Even if the
employee had an employment contract valid until
further notice, the employer cannot necessarily of-
fer the agency worker other work once the company
using the employee cancels its order placed with the
agency. In that case, the employer may have the right
referred to in the Employment Contracts Act to ter-
minate the employment relationship on production-
related and economic grounds. In fact, however, the
agency worker loses her job due to the discrimina-
tory actions of the company using the worker.



The division of responsibilities between an
employment agency and a company using
its employees should be clarified where the
discriminatory action of the company has a
bearing on the continuation of the worker’s
employment.

As noted before, the basic premise of the Equality
Act is that the agency carries the sole responsibil-
ity for dismissal if the employment relationship is
terminated due to the employee’s pregnancy. It is
unclear if the employment agency would be inter-
preted to carry the responsibility referred to in the
Equality Act for terminating the employment rela-
tionship also when the agency’s actions do not vio-
late the provisions on protection against dismissal in
the Employment Contracts Act.

The Ombudsman for Equality finds that the
needs to develop legislation should be assessed in
order to ensure that temporary agency workers are
treated equally to other employees with respect to
protection against discrimination. The possibilities
of extending the liability to pay compensation to the
company using the employees and the division of re-
sponsibilities between an employment agency and a
company using its employees should be investigated
in situations where the discriminatory action of the
company has a bearing on the continuation of the
employee’s employment. It is reasonable to expect
that the party guilty of discrimination also carries
its consequences. The penalties will not serve as
a deterrent if they are not imposed on the correct
party. This way, arrangements concerning the divi-

sion of responsibilities will also have a bearing on
the realisation of the employee’s rights.

3.2.4  Putting discrimination based on
pregnancy on the agenda of gender
equality policy and labour market parties

In order to eradicate discrimination related to
pregnancy and family leaves, other measures will
be needed besides the legislative amendments
proposed above. It is vital to raise employers’
awareness of their statutory obligations concern-
ing employees who are pregnant and taking family
leave, and to strengthen family-friendly attitudes
among employers and all supervisors. It is also im-
portant to inform employees of their rights.

The Ombudsman for Equality has brought
up discrimination due to pregnancy in societal
discussion through its campaigns titled Oikeutta
odottaville (Justice for Those Expecting) in 2012
and Pregnancy discrimination is no child’s play
(Raskaussyrjinta.fi, #raskaussyrjinta) in 2017.
Through these campaigns, the Ombudsman has
sought to raise awareness of their rights among
women aged 20 to 45. The campaigns have in-
creased the number of cases of suspected dis-
crimination due to pregnancy or family leaves
reported to the Ombudsman for Equality. The
increase indicates that similar information cam-
paigns, or campaigns aiming to influence atti-
tudes, are needed to ensure that the authorities
are informed of this under-reported form of dis-
crimination and to make victims of discrimination
aware of their rights. In 2018, the Ombudsman
had a campaign titled Forerunner (Edellakavija.fi,
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#edellikivija) for employers to celebrate progres-
sive family-friendly employers and to improve
family-friendly family leave practices. In today’s
working life, being family friendly is a significant
competitive advantage and a factor impacting an
employer’s reputation.

Being family friendly is a significant
competitive advantage and a factor impacting
an employer's reputation.
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Discrimination based on pregnancy and family
leaves should be clearly identified as a signifi-

cant discrimination problem in working life, and
measures aiming to prevent it should be selected as
one of the priorities of gender equality policy. The
Ombudsman for Equality proposes that this theme
be included in the following Action Plan for Gen-
der Equality. The Ombudsman has also proposed
its inclusion in the National Action Plan on Funda-
mental and Human Rights.%®

3.3 VIEWS OF CERTAIN PROHIBITIONS OF
DISCRIMINATION IN WORKING LIFE

The Ombudsman for Equality has for some time
advocated certain amendments to the Equality
Act which have so far not been carried through.
The Ombudsman believes that these amendments
would ensure more effective enforcement o