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1 THE YEAR 2023:

New Ombudsman

| took up the post of Ombudsman in April 2023. As the Ombudsman changed,

we took the opportunity to assess and revise the O ice’s strategy together with
our sta. Intervening in discrimination, that is, the legal assessment of the-dis
crimination experienced by people contacting the Ombudsman for Equality and
helping discrimination victims gain access to justice, was defined as the focus
of the Ombudsman’s operations. The second main objective is to prevert dis
crimination related to gender, gender identity and gender expression by draw
ing attention to discrimination and presenting solutions to the problems caused
by it. Both objectives are reflected in this Annual Report’s case descriptions and
the work of the Ombudsman for Equality described in other parts of the report.

Discrimination as seen through the Ombudsman for Equality’s work
with clients

The cases reported to the Ombudsman for Equality are representative of the
state of gender equality in Finland. About half of discrimination cases report
ed to the Ombudsman concern discrimination in working life. The most com
mon causes of such reports are discrimination based on pregnancy and family
leave, discrimination in recruitment and pay discrimination.

Based on the reports concerning pregnancy and family leave, it is apparent that
neither employers nor employees are su iciently familiar with the prohibitions
of discrimination in the Equality Act, for example when a fixed-term employee
gets pregnant. The problem is that the prohibition of discrimination cannot be
fully understood simply by reading the Act, but one has to be familiar with its
application practice as well. With regard to fixed-term employment contracts,
for example, the legal practice has become established: a chain of fixed-term
employment contracts may not be broken at the start of family leave if the work
would have continued without the pregnancy. The Ombudsman for Equality has
been proposing for a long time that the prohibition of discrimination be clarified
in the legislation by spelling out in the Equality Act or Employment Contracts
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THE PROHIBION
OF DISCRIMINATION
BASED ON PREGNANCY
AND FAMILY LEAVE MUST
BE CLARIFIED IN THE
EQUALITY ACT

Act what the prohibition of discrimination means in
practice for pregnancy and family leave.

Discrimination in recruitment and pay discrimination

occasionally still occur when a man is hired for a posi

tion even though there would have been a more qualified

woman among the applicants or women doing work of equal value get less pay
than men. The Ombudsman for Equality has proposed that some cases of pay
discrimination could be prevented by giving employees or job applicants sus
pecting such discrimination more transparent information on the pay of other
employees. The preparation of such legislation has not gone forward in Finland,
but the EU Pay Transparency Directive will compel even Finland to change its
legislation in this government term. If the Directive’s requirement of equal pay
for work of equal value is taken seriously, the Directive can also help narrow
the pay gap between male- and female-dominated professions in the future.

The family leave reform was intended to improve gender equality by encourag
ing men to use an equal share — or at least more than before — of family leave in
order to participate in childcare and the everyday life of the family. Already in
the preparation stage of the reform, the Ombudsman for Equality pointed out
that many collective agreements provide men with shorter periods of paid pa
rental leave than women. Even though most collective agreements have been
amended to be gender equal, some still provide men with shorter paid leave. In
my legal opinion published in 2023, | stated that such practices violate the pro
hibition of discrimination provided for in the Equality Act and employers ean
not justify pay discrimination by pleading to the discriminatoriness of the €ol
lective agreement. This question is important and interesting in many ways. It
shows that the promotion of gender equality is about more than just intervening
in discrimination faced by women. In this case, the pay discrimination targets
men, but the overall e ect of the discrimination is felt by women and men both,
as men take less parental leave due to discriminatory collective agreements.



Legal protection must be improved The Ombudsman for Equality has proposed to Prime Minister Petteri Orpo’s Gov

Most of this Annual Report consists of the Ombudsman’s legal opinions, grouped err_1ment, elected in 2023, that_the_ Equality Act_be _str_engthened with Iegal-rem
by form of discrimination. However, statements assessing discrimination are €dies adopted and found e ective in the Non-Discrimination Act. These include

only a part of the Ombudsman’s work to address discrimination. Most of the hearing the Ombudsman for Equality in discrimination cases in court, the right

cases reported to the Ombudsman are resolved on the basis of the instructions 1© intérvene in intersectional discrimination, and expanding the scope of com

and advice given by the Ombudsman for Equality. Promoting awareness of an pensations to discrimination committed in the course of o icial duties as well
ti-discrimination legislation is important so that people are able to better rec as discrimination in recruitment before the recruitment decision. The obliga

ognise discrimination. Cases that are found not to have involved discririna ti?n to pre\_/efnt harassment: provided f°'f e_mplo_y(Trs in the EquaI:_tyhAct,.shouId
tion are also important. Discrimination violates the sense of fair treatment and /SO be reinforced. According to a Statistics Finland study published in 2023,

erodes trust in the guilty party, such as the employer. All suspected cases of dis 54 % ?f women h?d exp_erle_nced _sexual ha_rassment in wc_)rkmg I|fe__ _The em
crimination should thus be investigated and cleared up. ployer’s retrospective obligation to intervene in harassment is not su icient to

address issues such as the aggravated sexual harassment experienced by em
The Ombudsman seeks to ensure that the discrimination victim gains access to Ployees in many service occupations. The harassment faced by gender minori
justice. That requires an overall assessment of, for example, the support-avail ties at work is a particularly serious problem.

able to the victim. A significant percentage of alleged discrimination in work

ing life is investigated and cleared up with assistance from the labour unions. Adequate resources for promoting equality

In such cases, the Ombudsman’s role is limited to drawing up a legal opinion. renorts made to the Ombudsman for Equality have increased by 42 % from 2020.
The legislation gives the Ombudsman extensive powers to decide the forms of N corresponding increase to the Ombudsman for Equality’s resources has been
assistance and support o ered by the Ombudsman in each case. The volume 54e in the same time, however. Discrimination based on gender, gender ex
of cases reported to the Ombudsman, and especially its constant growth, re  pression or gender identity is a serious threat to fundamental rights and oppor
quires the Ombudsman to carefully consider how to use the resources at the nities to improve Finnish society together. Discrimination is o en structural
Ombudsman’s disposal most e ectively to address and prevent discrimination. 544 thus di icult to prevent and combat. The Ombudsman for Equality’s lack
of resources should not be an obstacle to the realisation of discrimination vic
tims’ rights. | would like to thank the sta of the O ice of the Ombudsman for

Equality for their flexibility and determined e orts

to intervene in discrimination and promote
equality in these di icult circumstances.

To better achieve the strategic objective of the realisation of discriminationvic
tims’ rights, the Ombudsman for Equality has been more active than before in
0 ering to promote reconciliation in discrimination cases investigated by the
Ombudsman. When the Ombudsman establishes that discrimination has oc
curred in a case, the Ombudsman can enquire about the parties’ willingness
to come to an agreement and propose an appropriate compensation for the
discrimination. If the matter is judicially significant or important in principle,
the Ombudsman can inform the parties that the matter will be referred to the
National Non-Discrimination and Equality Tribunal if an amicable settlement

cannot be reached. Lo
Helsinki, 22 February 2024

The Ombudsman for Equality must use all means provided for the Ombuds
man by law to intervene in discrimination and promote equality. In addition,
the Ombudsman must evaluate and even propose new, more e ective ways of
preventing and addressing discrimination.

Rainer Hiltunen
Ombudsman for Equality
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How to eliminate the pay gap between t

THE OMBUDSMAN FOR EQUAL|TY’S SPEECH TO T wd=re to narrow the pay di erences between women and men, women's av
LABOUR MARKET ORGANISATIONS AT THE EQ | Agrage wages would have to increase more quickly than men’s. Gender impact

PAY SEMINAR

The pay gap between the genders can be said to be the biggest problem in gen
der equality. It also constitutes structural discrimination, as the pay of full-time

assessments are needed for identifying the gendered e ects of collective agree
ments. It is a useful rule of thumb for both the legislator and the parties to the
collective agreements that, if the di erences in the financial and social status
of women and men are not taken into account, the measures will not be-gen

employed women is only 84 % of men’s pay. This is partly because of our excep der neutral but gender blind.

tionally segregated labour market, which works like the medieval gender-sys
tem with men’s work and women’s work, the latter meriting less pay.

We can only achieve pay equality by using all means at our disposal to de
crease pay di erences. To be concise: since some of the pay di erence is due
to the pay discrimination of individuals, we must implement pay transparen
cy to ensure that such individuals have the opportunity to compare their pay
with others doing equally demanding work. At the same time, if evening out
the di erences in pay between women and men requires higher-than-average
raises in female-dominated sectors, we should not, at the very least, legislate
against such raises.

The labour market organisations have a pronounced responsibility — they must
not simply study and survey issues but find solutions to them as well.

The clauses of collective agreements may not be discriminatory. The family
leave reform was intended to balance childcare duties by creating a parental
leave available to all parents. As | have stated before, terms entitling the par
ent who gave birth to both the pregnancy allowance period and a longer paren
tal leave violate the Equality Act and should be rectified immediately. The cur
rent situation is also di icult for employers bound to the collective agreements

It is frequently stated that the principle of equal pay has been realised in Fin
land, because "people get the same pay for the same work”. However, di erent
bonuses are sometimes paid to employees doing the same work, and not al
ways with acceptable reasons for the resulting di erences in pay. Furthermore,
equal pay must be paid not only for equal work, but also for work of equat val
ue. Finland has been committed to this principle since ratifying the ILO’s Equal
Remuneration Convention in 1962. There is no definition for work of equal val
ue in our legislation, however. In addition, Parliament has demanded that the
Government add a definition of work of equal value to the Equality Act already
when it discussed the Ombudsman’s report to Parliament in the spring of 2022.

The realisation of pay equality requires a significant increase in pay transparency.
In the Ombudsman for Equality’s view, giving employees a greater right of access
to information is necessary if we are to e ectively address pay discrimination.

Gender equality planning could be said to be the single most important tool-pro
vided by the Equality Act for promoting gender equality in working life, but its
full potential is seldom tapped. Both gender equality planning and the Equali
ty Act’s provisions on gender equality surveys should therefore be developed.
| find the observation made by some researchers that collective agreements

who — as has been confirmed by research — are ultimately accountable for the could also issue more detailed guidelines for e ective gender equality plan

discriminatory practices. It is thus a question of bringing collective agreements
into compliance with mandatory legislation, which both parties are obliged to
do, regardless of any bargaining positions.

ning in their sectors to be very valuable.

HOW TO ELIMINATE THE PAY GAP BETWEE



The pay survey required by the Equality Act is seldom Recommendations to collective agreement parties
successful in identifying pay di erences between work

of ?QU_al Vlalue- The Pa)_/IITransparﬁnCy DireCt'ivef'at + The gender impact of collective agreements from the perspective
ed for implementation will require changes to the law of equal pay — implementing the research project’s recommenda

in this respect as well. We need to create tools and . . . . .
methods for assessing the value of work, which em tions with a su icient level of ambition

ployers and labour market parties can use to create * Itis key that the parties to the collective agreements commit to
assessment and classification systems for work that assessing the gender impacts of each proposal at every stage of
are free of gender-based discrimination. These cfite the negotiations and acting on them, especially with regard to the

ria will then have to be applied in a way completely
devoid of any direct or indirect discrimination based terms of pay and the reform of the pay system

on gender. As | see it, this work will require an active » Collective agreements can and should include various provisions
contribution to the promotion of pay equality from that promote gender equality, such as more detailed guidance on
the unions. the implementation of pay surveys in various fields, for example
To conclude, | would like to highlight a few key rec by better identifying work of equal value and indirect pay discri
ommendations for the e ective promotion of gen mination

der equality to the legislator and the labour mar

» Pay transparency is considered to be a key condition for the rea
lisation of equal pay. In the collective agreements included in the
study, pay transparency was increased especially by the employee
representatives’ right of access to information

» Pay di erences cannot be narrowed without significant invest
ments in education and expertise in pay systems

ket parties.
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Key recommendations to the legislator

Consistent assessment of the gender impact of legislation: assessing the gender impact of the Government’s
labour projects at a su iciently early stage and with a real chance of a ecting the result

Su iciently ambitious implementation of the Pay Transparency Directive

Only a fraction of gender-based discrimination is reported to the authorities, and in even fewer cases does
the victim get recompense for the discrimination. A comprehensive study should be made of improving legal
protection in this regard.

Improving the legal protection of discrimination victims, increasing pay transparency and the other
recommendations of the Ombudsman for Equality for the 2023—-2027 government term

It should be kept in mind that, already when discussing the Ombudsman for Equality’s report to
Parliament in 2022, Parliament unanimously demanded that the Government, for example,

» draw up a definition of “work of equal value” to be added to the Equality Act; and

 look into the possibility of developing the National Non-Discrimination and Equality Tribunal into a
low-threshold redress body that can order the payment of compensation as one option for improving
the legal protection of discrimination victims.

The cross-cutting gender equality programme described in the Government report should be compre-
hensive and include concrete measures, also for promoting gender equality in working life.

This text is based on Ombudsman for Equality Rainer Hiltunen’s address at the launch seminar of the “Gender
impact of collective agreements from the perspective of equal pay” research project (Ministry of Social A airs
and Health, 2023:25) on 5 September 2023.
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2 SEXUAL AND GENDER-BASE
EMPLOYERS HAVE A BROAI

Harassment is prohibited under the Equality Act Gender-based harassment (section 7) means unwanted conduct that is not of

Sexual and gender-based harassment constitute discrimination prohibite¢un & Sexual nature, but which is related to the gender identity or gender expres
der the Act on Equality between Women and Men (Equality Act). Regardless, hasion of a person, and by which the person’s psychological or physical integri

rassment remains a serious issue in both working life and other areas of society. Y IS intentionally or factually violated and an intimidating, hostile, degrading,
humiliating or o ensive atmosphere is created. Such harassment can manifest

Provisions obliging the employer to ensure that their employees are not-sub s derogatory speech about a di erent gender and other degrading of another
jected to sexual harassment were introduced to the Equality Act already in 1995 gender. Bullying at school or at the workplace also constitutes gender-based
(HE 90/1994 vp). Neglect of this obligation was defined as discrimination. In the harassment if it is based on the victim’s gender. The Equality Act's provisions on
2005 comprehensive reform of the Equality Act (HE 195/2004 vp), sexual harassdiscrimination also apply to harassment based on gender a irmation or physi
ment and harassment based on gender were defined as discrimination in section cal gender traits that are not unambiguously male or female.

7 of the Equality Act, and a separate section 8d on intervening in harassment . ) . )

at the workplace was added to the Act. The definition of harassment was-clari 1€ Equality Act obliges employers to intervene in sexual harassment er ha
fied in 2009 (HE 44/2009 vp). Defining harassment as discrimination is based orf@SSment based on an employee's gender, gender identity or gender expres

the Equality Directive (2006/54/EC), which is binding on all EU Member States.Sion at the workplace. Failing to eliminate harassment violates the prohibition
of discrimination provided for in the Equality Act and obliges the employer to

L . o ay compensation to the harassment victim.
Definitions are useful for identifying harassment pay P

According to sectiqn 7 of the Equality Act, sexual harassment means verbal, Employers have a duty to investigate harassment

non-verbal or physical unwanted conduct of a sexual nature by which a per . . S -

son's psychological or physical integrity is violated intentionally or factually, 1 ne action of an employer constitutes discrimination prohibited under the Equa-

in particular by creating an intimidating, hostile, degrading, humiliating or-of Iy Actif, upon receiving information that an employee has been a victim of sex
fensive atmosphere. In addition to physical touching, harassment includes be Y&l Or other gender-based harassment in the workplace, the employer neglects
haviour such as repeated sexually suggestive gestures or expressions, dirtyjokesto take the steps available to eliminate the harassment. The responsibility for

repeated messages or calls with sexual overtones, as well as remarks about'eliminating harassment is transferred to the employer when the employer is in
another person's body, dressing or private life formed of the harassment. In other words, an employee who has experienced
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harassment has a duty to tell the employer’s representative, employee repre  The Ombudsman for Equality recommends drawing up guidelines
sentative or occupational safety and health representative about it. Even anin  for the workplace
dividual act can meet the definition of harassment under the Equality Act and

oblige the employer to take action. The primary responsibility for harassment lies with the harasser. Everyone at

the workplace must understand that behaviour at work is subject to di erent

If the employee was harassed by the employer, the employee can take action rules than behaviour in their free time. The workplace must have a safe culture
directly without reporting the harassment to the employer first if, based on and be a place where everyone behaves appropriately and can feel comfortable.
normal discretion, the party guilty of harassment should have known their be

h . It is all too easy for an employee to become resigned to an atmosphere of ha
haviour to be harassment or otherwise unwelcome.

rassment. New employees in particular can find themselves in circumstances
When the employer has been informed of harassment, it must begin investiga- " Which they feel uncomfortable but are practically powerless to do anything
ting the matter. All parties to the incident must be heard objectively and equally @Pout it. It is the supervisor's duty to keep an eye on the atmosphere at the
by their supervisor. The person accused of harassment must also be heard. TheWorkplace and influence it to prevent harassment.

parties can bring the employee representative, occupational safety and health

. . : It would be useful for employees to discuss what to do in case of harassment
representative or other support person to assist them at the hearing.

and how to avoid it at the workplace. The employer has a duty to prevent sex
. . L o ual harassment at the workplace. The Ombudsman for Equality recommends
The employer is responsible for monitoring and eliminating that every workplace draw up instructions on what to do if employees enceun
harassment ter harassment and go through these instructions with personnel representa
If there is cause to suspect harassment, the employer must take the necessary tives. Such instructions can be added to the workplace’s gender equality plan.
action to eliminate it, for example by holding the person guilty of harassment It should be noted that a simple statement of "zero tolerance at the workplace”
to account for their behaviour and preventing them from continuing the harass ~ does not give employees or supervisors the tools to raise and address issues.
ment. The purpose of the duty to act is to make the harassment stop.

Neglect of this duty makes the employer guilty of discrimination. If the emp-
loyee can demonstrate that the harassment continued even a er it had been
reported, the burden of proof is on the employer to show that it has taken all The Ombudsman for Equality monitors compliance
available measures to eliminate the harassment. with the prohibition of sexual and gender-based

. . . harassment. If you feel that you have been harassed,
The employer can reprimand or caution the person guilty of harassment er ar

range their duties or place of work to minimise contact with the harassment

you can contact the Ombudsman for Equality’s

victim. If the harassment continues, the employer's measures cannot be-con helpline at +358 295 666 842 from 9-11 on Mondays
sidered e ective if it does not employ progressively harsher measures against and Tuesdays or 13—-15 on Wednesdays and Thursday
the harassing party. The employer must not worsen the working conditions of
the harassment victim. The end of harassment must be ensured through e ec
tive monitoring.
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3 MONITORING
PROHIBITIONS
OF DISCRIMIN;

The Equality Act prohibits discrimination based
on gender, gender identity and gender expres
sion. The Equality Act generally applies to all
societal activities and all areas of life. The Act
does not apply to relationships between family
members, other private relationships or activi
ties relating to religious practice.

There are three types of regulations in the Equality Act:

« regulations promoting equality
 prohibitions on discrimination and
» regulations on legal protection and monitoring.

The Act defines and prohibits gender-based discrimination. This prohibition applies
to the entire field covered by the Act, meaning as a general rule all areas of social life
and all situations in which discrimination may arise.



Special prohibitions define discriminative actions in working life, at educational
institutions, in organisations representing labour market interests, and regard
ing provision of goods and services. The employer and educational institution
are under the obligation to provide a written report on their actions to anyone
suspecting that such discrimination has taken place. Those guilty of violating the
special prohibitions can be ordered to pay compensation under the Equality Act.

Supervisory
powers and
working conditions

Two thirds of client contacts are related to

discrimination in working life

The investigation of suspected cases of discrimination in working life is a key
part of the Ombudsman for Equality’s operations. Nearly two thirds of all-cus
tomer messages sent to the Ombudsman for Equality regarding discrimination
involve working life (see chapter 6 Statistics, p. 61).

Discrimination .
Pay and SRR R Recruit-
benefits pregnancy and ment
family leaves

. DISCRIMINATION ON THE BASIS OF PREGNANC
AND FAMILY LEAVE

Discrimination on the basis of pregnancy and family leave a ects the position of
women in working life. Discrimination due to pregnancy or family leave partic
ularly targets women in insecure employment. Women in fertile age who have
no children may also experience discrimination related to maternity in working
life, as employers may presume that they will go on a family leave.

Termination of
employment

Typical situations associated with discrimination include inappropriate ques re|ationship

tions related to family status or family-related plans during the recruitment pro

cess, discontinuation of a fixed-term contract a er learning about the employee’s

pregnancy or plan to go on family leave, and an employee’s return to work a er

family leave (an employee returning to work a er family leave may have been

replaced by a substitute, or the employee’s work tasks have “disappeared”). ) o )
FIGURE Contacts regarding discrimination on the basis of pregnancy and

It may also be a case of discrimination if a person is placed at a disadvantage family leave are o en also related to pay, recruitment, work management
regarding pay because of pregnancy or family leave, but also men have been and working conditions, and termination of employment relationship.
discriminated against due to family leave.

For decades, contacts related to discrimination due to pregnancy and family
leave have been the biggest topic of contacts related to discrimination in work
ing life. Up to 40 % of the clients contacting the Ombudsman about working
life issues reported discrimination due to pregnancy or family leave in 2023.

MONITORING PROHIBITIONS OF DISCI



Impacts of pregnancy and family leave on continuing It remained unclear based on the information provided by the employer if it had
fixed-term employment been common practice by the employer to first ask employees if they were in
terested in having their fixed-term contracts renewed or if this was done auto
matically or if an expression of interest was expected from A in order to renew
her fixed-term contract. A stated that she had told her supervisor that she was
interested in continuing work in the position a er her family leave before start
ing her family leave.

Female A requested that the Ombudsman for Equality investigate if she was
discriminated in a manner criminalised in the Equality Act a er her fixed-term
work contract was not renewed. A had worked as a substitute for a specialist
doctor at a central hospital with linking fixed-term contracts without interrup
tions. The last letter of appointment was issued to cover the family leave, and

it ended at the beginning of childcare leave. Before her family leave, A had told The Ombudsman for Equality concluded that the central hospital had diserim
her supervisor that she would like to return to the same tasks a er family leave. jnated A by deciding in advance that A's employment relationship will end at

She was not o ered work anymore a er the family leave. the end of her family leave. Therefore, A's pregnancy and family leave were the
reasons for not renewing her fixed-term contract as a substitute in o ice. The
Assessment of the case employer has not been able to prove that they had an acceptable reason not

The Act on Equality is based on the notion that an employee should be treated 0 continue A's substitute position as the o ice was not directly connected to
equally to if they had never been pregnant or on a family leave. They should not Substituting a specific person in o ice, and it appears that the need for labour
be le in a weaker position than others because of a pregnancy or family leaves. force has continued.
A fixed-term employment relationship cannot be limited in length so that it only
continues until the beginning of a maternity or parental leave, and the renewal
of a fixed-term employment contract cannot be rejected if the work in question
continues. Limiting the renewal of an employee's employment con
tract also refers to not renewing the contract of fixed-term em
ployees. If the employer was aware of the employee's preg . . .
nancy, the employer can have the burden of proof that the Failure to continue fixed-term employment

pregnancy did not a ect the renewal of the fixed-term  due to family leave
AN EMPLOYEE SHOULD

BE TREATED EQUALLY contract, and that there has been another reason forit, A asked the Ombudsman for Equality to determine whether she had been dis
0 IE THEY HAD NOT and that it complies with the Act on Equality. criminated against in a manner prohibited by the Act on Equality between Wom
en and Men (609/1986, Equality Act) because of pregnancy. A's fixed-term em
ployment contract was not continued even though the family leave of the person
she was substituting for continued when A's fixed-term employment contract
ended while A was on family leave a er her pregnancy.

The Ombudsman for Equality issued a recommendation for the central-hos
pital to update their guidelines to correspond to the Act on Equality between
Women and Men so that the duration of the employment contracts is not tied
to family leaves. (TAS 320/2023)

BEEN PREGNANT OR A's fixed term employment relationship was not due
ON A FAMILY LEAVE to substituting a specific person in o ice. The empley
er referred to the organisational guidelines according

to which the letter of appointment of a person leaving

for a maternal or parental leave is continued for the dura  The Ombudsman for Equality examined the matter within the bounds of the

tion of the maternity and parental leave. In addition to this, the  ompudsman's competence, that is, compliance with the Equality Act. The-Om
employer referred to a reason related to production, more specifically to the pydsman examined the Employment Contracts Act (55/2001) insofar as neces
consequences of the Covid-19 pandemic, as there were less patients and lesssary for evaluating the practice in light of the Equality Act. The key consideration
work due to the pandemic. According to the employer, the renewal of A's fixed- iy assessing the non-continuance of the fixed-term employment relationship is
term contract was not o ered for her a er the family leave due to this reason.  \yhether the employer still needed the labour. Organising the duties of an-em
ployee on family leave through internal arrangements is not a violation of the

Equality Act.
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In this situation assessed from the perspective of the Equality Act, the internal The prohibition of discrimination based on preghancy can be assessed through
arrangements made by the employer resulted in the employer continuing the "self-comparison": It must be evaluated whether the employee has been treat
fixed-term temporary post of a person in another department while failing to ed in the same way as they would have been treated had they not been-preg
continue A's employment contract. In the Ombudsman for Equality's assess nant or taken family leave. In other words, they should not be le in a

ment, this was a violation of the prohibition of discrimination provided for in  weaker position than others because of a pregnancy or fam

the Equality Act. ily leaves. The starting point for assessing whether a-fail
ure to renew an employment contract constitutes dis
The legislation applicable to assessing the potential crimination is whether the contract would have been
discriminatoriness of extending an employment contract continued if the person had not been pregnant or on A FIXED-TERM

. . . . family leave. If the labour is still needed at the end of EMPLOYMENT CONTRACT
Pursuant to section 8, subsection 1, para_graph_z o_f the E_quallty Act, the action \hq fixed-term employment contract, the employer MAY NOT BE TERMINATED
of an employer shall be deemed to constitute discrimination prohibited under may not refuse to renew the employment contract ON DISCRIMINATORY
the Act if the employer, upon deciding on the duration or continuation of an-em because of pregnancy. GROUNDS

ployment relationship, acts in such a way that the person finds themselves in a
less favourable position on the basis of pregnancy or childbirth or for some oth  The cause for the employer's need for labour and thus
er gender-related reason. The employer may thus not let considerations such as the basis for the fixed term of the employment contract

pregnancy a ect its decision-making concerning the employment relationship.  should not be given relevance in this assessment. Neither

. . . . . is it relevant whether labour is needed for the specific position
According to section 9a of the Equality Act, if a person considers that they have ;o4 by the pregnant employee. Rather, the employer's overall need for labour
been a victim of discrimination and presents the matter to a court of law or to ¢ Jcsassed instead.

a competent authority, they must present facts that give cause to believe that

the matter is one of gender discrimination. In order to disprove the assump The employee being unavailable for the position is not an acceptable reason
tion of discrimination, the employer must prove that there has been no viola  for failing to renew an employment contract. Even though the availability of the
tion of gender equality but that the action was taken for an acceptable, non-dis  employee is a key requirement for fulfilling the employment contract from the
criminatory reason. employer's perspective, pregnancy is not a legal basis for refusing to conclude
an employment contract even if the employee is not able to work at all (a case

According to chapter 1, section 3 of the Employment Contracts Act (55/2001), an ¢ »5 o\ pstitute for a substitute”).

employment contract may be made for a specific fixed term for a justified-rea
son. According to chapter 6, section 1, subsection 1 of the Act, fixed-term em . .
ployment contracts are terminated without giving notice at the end of the fixed A was putin a less favourable position due to her pregnancy when
period. As a rule, labour legislation does not obligate employers to extend fixed- the employer extended C's employment contract

term employment contracts. The information obtained in the matter showed that the work A had been do
ing continued a er the end of her fixed-term contract. The employer initially

Interpretation of the provisions on discrimination based on sgid that th_e reason for terminating the employment contract was that the-ba

pregnancy sis for A's fixed term contract was the special maternity and parental leave, but

not the childcare leave, of the person she was substituting for. The employer
later pleaded that A's contribution was replaced by a fixed-term internal trans
fer when A's fixed-term contract ended, that is, permanent employee B was
transferred from another unit into the position which A had held as a substitute.

A fixed-term employment contract may not be terminated or le unextended on
discriminatory grounds. A fixed-term employment contract may not be limit
ed to last only until the start of family leave, nor may it be le unextended due
to pregnancy or family leave if the work in question continues or the employer
still has a continued need for labour.
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The reason for the need for labour or the basis for the fixed-term contract shall

ination in the matter. It was also noteworthy that, even though the employer

not be given relevance when assessing the need for labour. Neither is it relevant pleaded to the employee's unsuitability for working at the company, it proposed

whether the form of the family leave taken by the employee being substituted

changing the employee's employment contract from a full-time contract to an

has changed. The only factors assessed are the unbroken absence of the em on-demand contract one day before the termination.

ployee being substituted for and the continued need for labour. The fact that
an employee is not available for the work is not an acceptable reason for fail
ing to renew their employment contract.

The Ombudsman for Equality found that it had been proven that the employer
had need for a substitute also a er the end of the fixed-term employment contract

and that the extension of C's fixed-term employment contract was based on the
transfer of B to a di erent unit to manage the duties previously managed by A.

The Ombudsman for Equality deemed it probable that A's employment con
tract would have been extended a er her original fixed-term contract had she
not been pregnant and on family leave. A was thus put in a less favourable po
sition in a manner prohibited by the Equality Act when the employer did not
extend her fixed-term employment contract. An assumption of discrimination
in violation of the Equality Act arose in the matter.

As the employer did not present an acceptable reason for not extending A's fixed-
term employment contract and replacing it with an internal transfer and the-ex
tension of another employee's fixed-term contract, the Ombudsman for Equal
ity found that this constituted discrimination based on pregnancy and family
leave, which is prohibited under the Equality Act. (TAS 584/2022)

Suspicion of discrimination based on family responsibilities
when terminating an employment contract

A worked as a cleaner in a property services company for about one month.
A took temporary childcare leave to care for a sick child under the age of 10,
first for 4 working days and again for one working day. A contacted the Region
al State Administrative Agency for Southern Finland a er A's employment con
tract had been terminated a er these absences. The Regional State Administra
tive Agency transferred the matter to the Ombudsman for Equality by virtue of
the Administrative Procedure Act, since the matter involved a suspicion of dis
crimination based on parenthood and family responsibilities.

The Ombudsman for Equality assessed the matter from the perspective of the
prohibitions of discrimination provided for in the Equality Act and found that
the chronological connection of the events created an assumption of diserim

Rules of law applicable to the matter

According to chapter 1, section 4, subsection 4 of the Employment Contracts
Act, the employment contract may be cancelled by either party during the tri
al period. The employment contract may not, even by virtue of the Employ
ment Contracts Act, be cancelled on discriminatory or otherwise inapprepri
ate grounds with regard to the purpose of the trial period.

According to the government proposal for the Employment Contracts Act (HE
157/2000), such cancellation must be related to the employee's person and
performance. An employment contract may not be cancelled on discriminato
ry grounds even during the trial period.

Section 7 of the Act on Equality between Women and Men (Equality Act) prohib
its direct and indirect discrimination based on gender, which includes treating
someone di erently on the basis of parenthood or family responsibilities. Sec
tion 8 of the Equality Act includes more detailed provisions on the prohibition
of discrimination in working life and subsection 1, paragraph 5 of the section
prohibits employers from terminating an employment relationship on discrim
inatory grounds, such as on the basis of parenthood or family responsibilities.

According to section 9a of the Equality Act, if a per
son considers that they have been a victim of dis
crimination and presents the matter to a court
of law or to a competent authority, they must
present facts that give cause to believe that the
matter is one of gender discrimination. In or

der to disprove the assumption of discrimina

tion, the employer must prove that there has
been no violation of gender equality but that

the action — in this case, the termination of the
employment contract — was for an acceptable,
non-discriminatory reason.

AN EMPLOYMENT
CONTRACT MAY NOT
BE CANCELLED ON
DISCRIMINATORY
GROUNDS DURING
THE TRIAL PERIOD
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According to chapter 4, section 6 of the Employment Contracts Act, if the
employee's child who is under 10 years of age falls suddenly ill, the em
ployee shall be entitled to temporary child care leave for a maximum of
four working days at a time in order to arrange for care of the child or to
care for the child personally. The employee shall notify the employer of
temporary child care leave and of its estimated duration as soon as possi
ble. If the employer so requires, the employee shall present a reliable ac
count of the grounds for temporary child care leave.

According to section 12 of the collective agreement for the property-ser
vices sector, which is binding on the employer in question, if an employee's
child under the age of 10 falls suddenly ill, the employee shall receive pay
according to section 11 of the agreement if a short absence is necessary for
caring for the child or arranging such care, the care or its arrangement will
take 1, 2, 3 or 4 days, and if the employee has notified the employer of the
absence and, if possible, its duration without delay and delivered equiva
lent proof of the child's illness as required for the employee's own illness.

Assessment of the case

A's employment contract was cancelled by the employer during the trial
period. The matter came down to whether the employer's cancellation
of the employment contract during the trial period was discriminatory and
based on the employee's family responsibilities, or did the employer have
non-discriminatory grounds under the Employment Contracts Act for-ter
minating A's employment contract during the trial period.

Neither the employer nor the client company whose premises A had been
cleaning had given A negative feedback for A's work before the termination
of A's employment. On the contrary, A said that A's manager had told
A that the illnesses of A's children were a problem, and that they did not
want to get a phone call in the morning saying that A cannot come to work.

A had notified A's manager of A's final absence by both SMS and tele
phone call. A did not take the child to a doctor, however, but received care
instructions for the infection from a nurse via the Maisa service. The em
ployer said that it required both a notification of absence to the manager
and the proof specified in the collective agreement for evaluating the ba
sis for salary payment and for assessing the permissibility of the absence.
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7/ COMMUNICATION AND COC

THE OMBUDSMAN FOR EQUALITY'S REPRESENTATION
IN WORKING GROUPS AND BODIES

Human Rights Delegation / Human Rights Centre

Government network for cooperation on LGBTI issues / Ministry of Justice,
Ministry of Social A airs and Health

NAPE — Committee for Combating Violence against Women and Domestic Violence /
Ministry of Social A airs and Health

Guidance network for the administrative branch of the Ministry of Justice /
Ministry of Justice

Communications network of the administrative branch of the Ministry of Justice /
Ministry of Justice

The communications working group on the intranet reform of the administrative
branch of the Ministry of Justice / Ministry of Justice

Expert supervisory panel on discrimination / Ministry of Justice

Gender equality expert network / Centre for Gender Equality Information,
Finnish Institute for Health and Welfare (THL)

Gender equality statistics expert group / Statistics Finland

Section for Non-discrimination, Equality and Sustainable Development of
the National Sports Council

Steering group of the "Gender impact of collective agreements on equal pay”
research project / Finnish Institute for Health and Welfare (THL)

Steering group of the "Work of equal value” project / Ministry of Social A airs and Health
Project for establishing the Special Judicial Authorities agency / Ministry of Justice

The procurement and deployment project for an administrative case management
system for agencies in the Ministry of Justice’s administrative branch (HILDA project) /
Ministry of Justice

66 COMMUNICATION AND COOPERATION

INTERNATIONAL COOPERATION

The Ombudsman for Equality is a member of
Equinet (the European Network for Equality Bod
ies). In October, Ombudsman for Equality Rainer
Hiltunen was appointed to a second term (2023—
2025) on the Executive Board of Equinet.

Experts of the O ice of the Ombudsman for Equal
ity participated in the following working groups
and projects in 2023: Gender Equality, Equality
Law, Communication Strategies and Practices, Pay
Transparency Task Force, Project on Standards for
Equality Bodies, and Al Cluster.

The meeting of Nordic equality and non-discrimi
nation ombudsmen was held in Stockholm in ©c
tober 2023. The topics discussed at the meeting
included current gender equality and non-discrimi
nation issues in each country as well as procedures
related to law enforcement.

The Estonian Ombudsman for Equality and Esto
nian experts visited to study the operations of Fin
land’s Ombudsman for Equality. The Ombudsman
also hosted a team of journalists from the United
States, Great Britain, Germany, Turkey, Brazil, In
dia, South Africa, Nigeria, Tanzania, and Tunisia,
invited by the Ministry for Foreign A airs to cover
the theme of gender equality.
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