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DUTIES OF THE OMBUDSMAN FOR EQUALITY

The Ombudsman for Equality is an independent authority
whose domain is the promotion of gender equality.

The duties of the Ombudsman for Equality:

e Monitoring compliance with the Act on Equality between
Women and Men, particularly its prohibitions of discrimination

e Providing information about the Equality Act and its app-
lication

e Promoting the purpose of the Act by means of initiatives,
advice and guidance

e  Monitoring the implementation of equality between women
and men in different sectors of society.

f someone suspects that he or she has been discriminated
against in a manner referred to in the Equality Act, he or
she may appeal to the Ombudsman for Equality. The Office
of the Ombudsman for Equality provides advice and instructions
on rights and the application of the Equality Act and, if neces-
sary, investigates suspected cases of discrimination through a
written procedure. If the Ombudsman finds that a violation of
the Equality Act has been committed, she will issue instructions
and guidance on discontinuing the unlawful practice. In certain
cases, the Ombudsman may refer the case to the National Non-
Discrimination and Equality Tribunal of Finland, which has the
power to impose a conditional fine to prevent discrimination.

Statements issued by the Ombudsman for Equality are not le-
gally binding. Anyone who suspects that he or she has been
discriminated against, can take the case to a district court and
claim compensation.

The current Ombudsman for Equality is Pirkko Mdkinen.



AWORD FROM THE OMBUDSMAN FOR EQUALITY

2014 was a year of expectation and change.
First, we were waiting for the government
proposal to Parliament on the amendment of
the Equality Act and the Non-Discrimination
Act. We followed hearings on the proposal
closely and endeavoured to influence the con-
tents of the acts in committee readings. The
proposal was finally adopted in December.

The legislative change is a step in the right
direction, especially with regard to gender
minorities. Discrimination on the basis of
gender expression or gender identity is now
expressly prohibited. In addition, the Equal-
ity Act requires public authorities, education
providers and employers to help prevent dis-
crimination against gender minorities. The
reformed act includes a section on pay sur-
veys of workplaces and specifies who repre-
sents employees in the formulation of equality
plans and pay surveys. The Equality Act also
includes new definitions of discrimination,
such as discrimination by association and
discrimination based on assumption.

The requirement on the formulation of an
equality plan was expanded to also include
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comprehensive schools. In comprehen-
sive schools, equality work means concrete,
school-level cooperation with pupils aimed at
developing equal opportunities in the school.
It also challenges schools to reflect on how
they discuss equality topics with pupils. The
Equality Act requires educational institutions
to intervene in harassment, and prevention
and intervention to address harassment are
a central part of operational equality meas-
ures at schools. Recent studies have shown
that the level of harassment experienced by
young people is alarmingly high. According to
feedback received by the Ombudsman from
teachers, schools find it difficult to intervene
in cases of harassment; even though the phe-
nomenon is recognised, means to intervene
in it may not exist.

We made the scope of the requirements
on equality promotion a prime focus and
prepared a national campaign to address
sexual harassment in schools. The campaign
was called Ei meiddn koulussa - Not in Our
School. We want to encourage schools to
intervene in cases of harassment and to
take it seriously.

An infomercial released in cinemas in spring
2014 introduced the campaign that was then
launched in autumn at target schools. We
produced learning materials on the topic of
harassment and a survey designed to help
schools monitor the situations. A number of
schools across Finland have joined the cam-
paign. The practical learning materials on
harassment have also attracted international
interest. We presented the materials at a ma-
jor equality conference in Sweden and at the
seminar of the European Network of Equality
Bodies (Equinet) in Poland.

The legislative reform still leaves some gaps
that the new government will hopefully ad-
dress and which were also noted by the Em-
ployment and Equality Committee. One such
gap is the fact that the Ombudsman of Equal-
ity has no powers to promote settlement in
matters of compliance with the Equality Act.
The ability to promote settlement would give
the Ombudsman a useful tool to help the par-
ties find a mutually agreed solution without
legal proceedings. Settlement could also in-
clude monetary compensation, which would
be confirmed as binding by the new National



Discrimination and Equality Tribunal. The
cost risk of legal proceedings is unreason-
ably high and can prevent individuals from
referring a matter to a court. The current
practice of trade organisations is to set a
ceiling on the compensation of legal costs.

There is also reason to consider broadening
the categories of complainants who can refer
a matter to the Tribunal. Currently, the right
to initiate proceedings only includes the
Ombudsman for Equality and labour mar-
ket confederations. However, prohibitions
on discrimination have been broadened in
the Equality Act, and it would be justified
to extend the right to initiate proceedings
to include organisations promoting men’s/
women's rights, consumer protection or-
ganisations and student organisations, and
perhaps even employee and employer or-
ganisations directly.

A considerable percentage of the queries
received by the Ombudsman of Equality’s
advice line about issues related to employ-
ment involve suspected discrimination due
to pregnancy or family leave, and one-third

of other queries also involve this issue. Over-
sight experiences shows that discrimination
due to pregnancy or family leave particularly
affects employees working under insecure
employment conditions, for example on ze-
ro-hour contracts, via agencies or on fixed-
term contracts. There have been cases where
a fixed-term contract has not been renewed
when the employer found out the employee
was pregnant, hours have been cut before
the start of a family leave, or the employer
has no longer offered hours to an employee
after finding out about a pregnancy. Dis-
crimination due to pregnancy or family leave
causes financial losses to discriminated em-
ployees, for example due to the fact that a
lower income will also affect the amount
of maternity benefits and parental benefits
they will receive.

In 2015, the Equality Act was reformed and
the Ombudsman was established as an in-
dependent law enforcement authority. The
Ombudsman’s transfer from the Ministry of
Social Affairs and Health to the administra-
tive branch of the Ministry of Justice has
also led to the transfer of various admin-

istrative duties to the Ombudsman without
additional human resources. The duties have
been added to existing staff members’ job
descriptions. The Ombudsman is now re-
sponsible for staff appointments, and its
appropriations are posted under a separate
item in the budget of the Ministry of Justice.

The offices of the Ombudsman for Children
and the Non-Discrimination Ombudsman
were also transferred to the Ministry of Jus-
tice at the same time as the Ombudsman
for Equality. We have held discussions with
the Ombudsmen on how to continue and
develop our cooperation. All in all, it is sig-
nificant that dialogue between various ac-
tors in the field of fundamental and human
rights has been enhanced over the last few
years. It is of utmost importance to continue
this cooperation.

Pirkko Mdkinen
Ombudsman for Equality



AMENDMENTS TO THE EQUALITY ACT AND
NON-DISCRIMINATION ACT ADOPTED

In December 2014, Parliament adopted the
amendments proposed to the Equality Act and
the associated system of oversight which entered
into force at the start of 2015. At the same time,
the reform of non-discrimination legislation,
which had been under way since 2007, was
also carried out.

The Equality Act was supplemented with provi-
sions on the prohibition of discrimination on the
grounds of gender identity or gender expression,
and measures for its prevention. In addition, the
Equality Act prohibits discrimination regardless
of whether it is based on the individual themselves
or on factual or assumed information relating to
another individual (discrimination by association
or discrimination based on assumption). The scope
of obligations on equality planning was broadened
to include comprehensive schools, and provisions
on workplace equality plans and pay surveys were
clarified and reinforced.



The Ombudsman for Equality continues as
the oversight authority for the Equality Act.
The Ombudsman for Minorities is now the
Non-Discrimination Ombudsman, whose
oversight covers all of the discrimination
grounds specified in the Non-Discrimination
Act excluding workplace discrimination. The
new National Discrimination and Equality
Tribunal replaces the previously separate
Equality and Discrimination Tribunals.

The Ombudsman for Equality commented
on the reform proposals during the drafting
stage and issued statements to the minis-
tries responsible for the bill. In 2014, the
Ombudsman for Equality issued statements
to the Employment and Equality Committee
and the Constitutional Law Committee on
the government proposals (HE 19/2014 and
HE 111/2014) for legislative reform.

Prohibition and prevention of discrimination on the
grounds of gender identity or gender expression
included in the Equality Act

First and foremost, the new provisions on
the prohibition of discrimination on the

grounds of gender identity or gender ex-
pression are designed to improve the dis-
crimination protections for gender minori-
ties. The Ombudsman considers it important
that the Equality Act now includes specific
provisions on this matter, even though the
previous version of the Act was interpreted
to cover this type of discrimination.

The new Equality Act also includes a provi-
sion on the prevention of discrimination on
the grounds of gender identity or gender
expression. While the Ombudsman would
have preferred an obligation to promote the
equality of gender minorities, it nevertheless
considers it a good thing that educational
institutions and employers are obliged to
prevent such forms of discrimination in their
equality plans and measures.

The proposed provisions regarding gender
identity and gender expression are aimed at
acknowledging gender diversity and the fact
that not all people fit the concept of gender
binary. For that reason, the Ombudsman
was of the opinion that changing the name
of the act to “the act on equality between
genders” would have reflected its contents
better. However, the full title of the Act re-

mains “The Act on Equality Between Women
and Men”.

Scope of equality planning broadened to include
comprehensive schools

The requirement on equality planning by
educational institutions was broadened to
include comprehensive schools. They are
now required to draw up an equality plan by
2017. The obligation currently applies to all
institutions providing statutory education or
training. Education providers are responsible
for ensuring that each educational institu-
tion prepares an equality plan annually in
cooperation with staff and pupil/student rep-
resentatives. The equality plan can be part of
the local curriculum or other institution-spe-
cific programmes. Alternatively, educational
institutions can draw up a combined action
plan on equality and non-discrimination. The
Ombudsman considers it important that the
promotion of equality and non-discrimination
as well as the prevention and elimination of
sexual harassment and gender-based harass-
ment be closely linked to all activities and
development of each educational institution.
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Clarified provisions on equality planning
and pay surveys of workplaces

Based on experiences to date on equality
planning at workplaces, it is important to im-
prove the standard of equality plans in order
to better promote equality in workplaces. For
that reason, it was necessary to reformulate
the provisions on equality plans and pay
surveys. The obligations were clarified, for
example, by including in the Equality Act
certain matters which were previously ad-
dressed only in the notes to the Act.

Equality plans must now be formulated at
least every other year, whereas before, an
annual plan was required. The requirement
on the formulation of the equality plan in
cooperation with staff representatives was
already in place. Now the Act also specifies
that staff representatives must be given suf-
ficient opportunities to participate in and
influence the formulation of the plan. The
obligation to inform staff about the equal-
ity plan and its updates is also specified in
the Act.

With regard to the pay survey, a provision
was added to specify the purpose of the
Equality Act and more detailed requirements
on the content of pay surveys. According to
the Equality Act, the pay survey is used to
ensure that there are no unjustified pay dif-
ferences between women and men who are
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working for the same employer and engaged
in either the same work or work of equal
value. The provision requires that the causes
and rationale of any clear differences in
pay must be defined and, if the pay is com-
prised of different components, that a review
of the main components be carried out to
determine the reasons for the differences.
Unless acceptable grounds are identified for
the difference in pay between women and
men, the employer must take appropriate
corrective measures.

During the legislative reform process, the
Ombudsman proposed different wording
of certain details of the provisions. The Om-
budsman was of the view that at least the
measures included in the equality plan and
their outcomes should be addressed on an
annual basis in order to ensure a regular
review of equality matters in workplaces.
Further, the reform should have better ad-
dressed the right of staff representatives to
receive and process information on employ-
ee-specific pay in conjunction with the pay
survey, even though the information is not
recorded in the final survey report.

In the Ombudsman’s view, the expressions
“clear differences in pay” and “main compo-
nents of pay” in the provision on pay sur-
veys were not only unnecessary but also
problematic from the point of view of the
clarity and specificity of the Act, and the
Ombudsman therefore recommended their

omission. The Constitutional Law Commit-
tee also noted that the expressions could
lead to legal uncertainty and difficulties in
their interpretation and recommended that
the provision on pay surveys be clarified in
this regard. The Employment and Equality
Committee supported this view and con-
sidered it important that the regulations be
developed further.

Expediting the opportunity for settlement

The Ombudsman for Equality proposed that
the Equality Act provide for the Ombuds-
man’s powers to promote settlement in mat-
ters related to compliance with the Equality
Act and for the ability of the Tribunal to
formally confirm settlements. The Constitu-
tional Law Committee drew attention to the
fact that the Ombudsman for Equality did not
have said powers, which were put forward in
the government proposal and subsequently
provided for the Non-Discrimination Om-
budsman. At the same time, the Committee
emphasised the role of low-threshold legal
protection measures from the point of view
of individuals experiencing discrimination
and the ability to refer discrimination mat-
ters to the appropriate authorities with a
minimal risk of costs. The Employment and
Equality Committee considered it highly im-
portant that the Ombudsman for Equality be
able to engage in a settlement procedure and



formally confirm settlements, and it recom-
mended expedited preparation of the reform
of the settlement procedure, referring to the
Committee’s earlier statements on the matter.

Reforms concerning the status of the Ombudsman
for Equality

A new act on the Ombudsman for Equal-
ity was passed in 2014. The Act states that
the Ombudsman for Equality carries out
its activities independently and autono-
mously. The Ombudsman was assigned the
powers to appoint the officials of its office.
The Ombudsman is now required to submit
an annual report to the government and a
quarterly report on equality outcomes to
Parliament. The report to Parliament can
be submitted in cooperation with the Non-
Discrimination Ombudsman.

At the start of 2015, the Ombudsman for
Equality was moved to the administrative
branch of the Ministry of Justice, after being
under the scope of the Ministry of Social
Affairs and Health since 1987. The move
also brought a change in the Ombudsman’s
duties. Previously, a large proportion of the
office’s financial and HR management tasks
were handled by the Ministry of Social Af-
fairs and Health, but following the move to a
different administrative branch, these tasks
are now assigned to the Ombudsman’s office.

The National Discrimination and Equality Tribunal

The legislative reform included the es-
tablishment of a new Discrimination and
Equality Tribunal by merging the Equality
Board and the Discrimination Tribunal
and a new act governing the Tribunal.
The Tribunal is responsible for the du-
ties previously assigned to its two pre-
decessors, but its remit under the Non-
Discrimination Act covers all grounds of
discrimination.

The Ombudsman considers problematic
the fact that the new Tribunal has the
authority to handle employment matters
only under the Equality Act and not the
Non-Discrimination Act. The merger of
the two tribunals therefore does not im-
prove the ability to intervene in cases of
discrimination in workplaces on multiple
grounds.

Reform of the non-discrimination legislation

The reform of non-discrimination legisla-
tion was a central part of the new legisla-
tive package which entered into force at
the start of 2015. In addition to the Act
on the Non-Discrimination Tribunal, the
package also included the new Non-Dis-
crimination Act and the Act on the Non-
Discrimination Ombudsman.

The scope of the obligation to promote non-
discrimination was broadened to cover edu-
cation providers, educational institutions
and employers as well as government au-
thorities. Government authorities, educa-
tion providers, educational institutions, and
employers with 30 employees or more are
required to draw up an equality plan.

The definition of discrimination was refor-
mulated. Protection against discrimination
and the eligibility to receive compensation
are the same for all of the grounds for dis-
crimination prohibited by the Non-Discrim-
ination Act. The grounds for discrimination
specified in the Act are: age, ethnic or na-
tional origin, nationality, language, religion,
belief, opinion, political activity, trade union
activity, family ties, health, disability, sexual
orientation or other personal characteris-
tics. Refusal to reasonably accommodate
individual needs is also prohibited as dis-
crimination by the Non-Discrimination Act.
The scope of the obligation to reasonably
accommodate disabled individuals in order
to ensure non-discrimination was extended.

The Non-Discrimination Ombudsman over-
sees the enforcement of the Act with regard
to all grounds for discrimination. However,
oversight duty in individual employment
cases still rests with labour protection au-
thorities. Nevertheless, the Non-Discrim-
ination Ombudsman has duties related to
non-discrimination in workplaces.






EQUALITY IN SCHOOLS AND EDUCATIONAL
INSTITUTIONS

he Equality Act prohibits discrimina-
-|- tion in educational institutions based

on gender, gender identity or gender
expression. In addition, education providers
must ensure that educational institutions
carry out systematic work to promote gender
equality. Educational institutions must also
prevent discrimination on the grounds of
gender identity or gender expression.

Promoting equality in educational insti-
tutions is a vital part of the work of the
Ombudsman for Equality. In 2014, the Om-
budsman for Equality launched a campaign
against sexual harassment in basic educa-
tion and upper secondary education called
Ei meiddn koulussa - Not in Our School. The

PROMOTING EQUALITY

The aim of the Act on Equality between Women and Men is not only to prevent discrimination on the basis of sex or
gender, but to promote equality between women and men, and thus to improve the status of women, particularly in
working life. The obligation to promote equality applies to all employers. Schools and educational institutions also

have the obligation to promote equality between men and women. Further, the Act requires that the proportion of both
women and men must be at least 40 per cent in planning and decision-making bodies of central and local government.

campaign and the associated learning ma-
terials on harassment encourage schools to
intervene in cases of harassment and take
it seriously.

The Ombudsman for Equality challenged schools
to take action against sexual harassment

According to recent studies (e.g. the School
Health Promotion Study 2013), young peo-
ple regularly experience sexual harass-
ment, but schools rarely intervene in such
cases. Feedback received from teachers
through the Ombudsman’s work with edu-
cational institutions shows that schools find
it difficult to intervene in cases of harass-
ment. Even though the phenomenon is
recognised, there can be a lack of means
to intervene.

In 2014, the Ombudsman for Equality pro-
duced learning materials for schools on the
topic of sexual harassment from the point
of view of young people, which can be used
in everyday school settings. In addition, the
Ombudsman launched the Ei meiddn kou-
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lussa - Not in Our School campaign designed
to challenge schools to develop measures
against sexual harassment.

The aim is to promote an anti-harassment
culture and adopt clear common rules on
interventions in harassment cases. The Om-
budsman hopes that as many schools as
possible will grasp this opportunity and start
using the learning materials in class. Sexual
harassment is already taken
seriously at
workplaces.
We must also
achieve zero
tolerance in the
case of children

and young people.

According to the Equal-

ity Act, educational institu-

tions must promote equality

and intervene in cases of sexual
harassment. The reformed Act also
requires comprehensive schools to pro-
mote equality and intervene in cases of
sexual harassment in schools. The learning
materials on harassment produced by the
Ombudsman for Equality include class ma-
terials which are suitable for young people
and offer advice on how to recognise harass-
ment, as well as a questionnaire template
which schools can use to map and monitor
the prevalence of harassment experiences
and whether the anti-harassment measures

introduced are
effective.

The website of
the anti-harass-

ment campaign
www.eimeidan-

koulussa.fi

and the pages

designed for
school staff had

10 366 visitors
during the year. The campaign also had a lot
of visibility on social media (Facebook, Twit-
ter, YouTube and Instagram). The infomer-
cial commissioned by the Ombudsman for a
film about the campaign was shown nation-
wide in Finnkino cinemas during May 2015
and on TV channels of the national public
broadcasting service company Yle for a week
in September. News media highlighted the
issue of sexual harassment experienced by
young people and the Ombudsman’s mes-
sage, and the Ombudsman received a lot of
praise for the campaign from the education
sector. The National Board of Education and
the Ombudsman for Children also supported
the campaign.

Experts from the office of the Ombudsman
for Equality offered training about harass-
ment, interventions and the use of the learn-
ing materials to teachers, psychologists and
school pastoral care support workers at a
training event organised by the Education



Department of the City of Helsinki and at a
pedagogy meeting organised by the City of
Espoo Education Services. According to the
views expressed by education professional
who took part in the events, there is a great
need for the learning materials produced by
the Ombudsman and for this kind of training
to be done nationwide.

The campaign also received a lot of interna-
tional interest. The campaign and the learn-
ing materials were presented at the Nordic
Forum on Gender Equality organised in
Malmo, Sweden, in June 2014, and at the
annual conference of Nordic equality and
discrimination authorities. In addition, the
campaign was introduced at a training event
on sexual harassment organised by Equinet
in Poland.

Equality planning at educational institutions

The Act on Equality between Women and
Men obliges educational institutions to draw
up an equality plan aimed at improving the
educational institution’s operations. The
purpose of the equality plan is to ensure
that educational institutions are engaged in
systematic work to promote equality.

The plan should always be drafted in co-
operation with staff members and students
and it must include a survey of how success-
fully the pupils and students feel equality is
achieved at their education institution.

The purpose of the systematic promotion
of equality is not just to encourage equality
between women and men but also to prevent
discrimination. Equality work at educational
institutions is also aimed at creating a shared
understanding of what makes a school equal,
what things could promote equality and what
has been found to promote it.

Promoting equality at educational institu-
tions and monitoring the quality and quan-
tity of equality plans is a vital part of the
work of the Ombudsman for Equality.

Planning obligation now comprehensive schools

The provision of the Equality Act adopted
in 2005 on the planning obligation applied

to all education providers except compre-
hensive schools. Following the govern-
ment’s position on the matter, the scope
of the obligation was expanded to include
comprehensive schools as of 1 January 2015
in conjunction with the reform of the Act.
Comprehensive schools must draw up their
equality plans by 1 January 2017.

The Ombudsman for Equality participated
in a working group on the formulation of a
guidebook for comprehensive schools in co-
operation with the National Board of Educa-
tion, the Ministry of Education and Culture,
and the Gender Equality Unit of the Ministry
of Social Affairs and Health. The guide will
be published in 2015.

The role of the education provider in promoting
work on equality

Organisations offering education, training
and tuition must ensure equal opportunities
for the education and professional develop-
ment of children and adults both male and
female. In addition, they must ensure that
their learning materials, tuition and research
activities support equality promotion.

Education providers have the duty to ensure
systematic work to promote equality in all
of their education units as required by the
Equality Act.



The Ombudsman for Equality continued
to build cooperation with education pro-
viders throughout the review period. The
Ombudsman met with various education
providers as part of its duty to oversee com-
pliance with the obligation set out in the
Equality Act on the promotion of equal-
ity by educational institutions. At meetings
called by the Ombudsman for Equality, the
discussions focused on the systematic sup-
port for equality work given to educational
institutions administered by the education
provider. The intention on the meetings was
also to establish a viable discussion link to
education providers to develop systematic
work to promote equality.
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GENDER EQUALITY PLANNING
ATWORKPLACES

The Act on Equality between Women and
Men obliges workplaces with a minimum of
30 permanent employees to draft an annual
personnel policy equality plan. The equality
plan must be prepared in co-operation with
the employees and shall include an account
of the equality situation in the workplace, in-
cluding details of the employment of women
and men in different jobs. A compulsory
section of the equality plan is a survey of the
grade of jobs performed by women and men,
the pay for those jobs and the differences in
pay. The plan must also indicate the meas-
ures that have been decided on to promote
pay equality and other types of equality at
the workplace and an estimate of how suc-
cessful those measures have been.

The Ombudsman for Equality continued to
obtain workplace equality plans for review
via many different routes. The Ombudsman
re quested workplaces where an issue being
investigated at the Office of the Ombudsman
for Equality to provide an equality plan for
inspection. An equality plan was also re-
quested in cases in which a member of staff
reported that no plan had been drafted, or
that it did not fulfil the requirements of the
Act. Where possible, the Ombudsman for
Equality also endeavours to conduct targeted
inspections of equality plans. The main issue

of the plans in general continues to be the
lack of concrete measures.

This can be greatly improved if workplaces
carry out open-minded analyses of the
state of equality in the workplace. The Om-
budsman recommends that workplaces use
the online questionnaire tool available at
www.tasa-arvokysely.fi to gauge staff mem-
bers’ views about the state of equality in the
workplace. The Equality Act specifies mini-
mum requirements on the content of equality
plans. According to the Act, the equality plan
must include a review of the state of equality
in the workplace, including a pay survey. The
necessary measures are determined based on



the findings. The established view of the Om-
budsman for Equality is that it is necessary
to agree on an implementation schedule and
assign responsibilities for the chosen meas-
ures. Usually the responsibility for the imple-
mentation of measures lies primarily with the
manager responsible for the area in question.
The responsibilities can also be included and
recorded in managers’ performance targets.
The Equality Act also requires monitoring of
the outcomes of adopted measures.

Workplace visits by the Ombudsman for Equality

In 2014, the Ombudsman for Equality visited
three workplaces: Helsinki Region Transport
(HSL), Lassila & Tikanoja Oyj and Manpow-
ergroup. The purpose of the visits was to pro-
mote equality planning and work on gender
equality. All three meetings were attended by
employer and employee representatives. The
enterprises’ equality plans were reviewed and
there were discussions on measures which
could be used to concretise equality work by
enterprises. The three enterprises have yet
to carry out a separate equality survey, al-
though Manpowergroup is planning to do so.
Lassila and Tikanoja Oyj and Helsinki Region
Transport both intend to include questions
about equality in their well-being surveys.
This would help them determine issues such
as whether staff members have experienced
sexual and gender-based harassment.

OUOTAS

Section 4a (1) of the Act on Equality between
Women and Men requires that all Government
committees, advisory boards and other similar
administrative bodies have at least 40 per cent
of both women and men, unless there are spe-
cial reasons to the contrary. In established use,
the quota provision has also been deemed to
apply to bodies appointed by ministries, such
as working groups. Likewise, municipal and
inter-municipal co-operation bodies, municipal
councils excluded, must have at least 40 per
cent of both women and men, unless otherwise
dictated by exceptional circumstances.

According to the same section of law, the ex-
ecutive or administrative organs of bodies and
institutions exercising public authority and
companies in which the government or a mu-
nicipality is the majority shareholder must in-
clude an equitable proportion of women and
men, unless there are special reasons to the
contrary. This provision obligates all parties
proposing members to the bodies mentioned
above to put forward the nomination of both a
man and a woman for every membership posi-
tion. The concept of special reason shall be in-
terpreted restrictively. This kind of reason may
be, for example, that a body will be working in a
very specialized area where the experts are only
either women or men. A special reason always
requires justification, and such a reason must
exist by the time the body is being appointed.

In one case, the Ombudsman for Equality
was asked for advice on how a student un-
ion should observe the quota provision of the
Equality Act. The highest decision-making
body of a student union is a group of repre-
sentatives elected from among the student un-
ion members in a general election by universal
voting rights. In addition to the representatives,
the organisation includes the student union
board and other multi-member bodies ap-
pointed by the representatives and the board.
The student union also assigns representatives
to other bodies, such as the university board,
the student financial aid committee, and the
Finnish Student Health Service FSHS.

In its reply, the Ombudsman for Equality stat-
ed that the student union is a unit of indirect
public administration that exercises public
authority. Therefore the provision on equitable
proportion applies to the board of the student
union. If the board nominations are preceded
by a nomination or designation of candidates,
the candidate selection must take into consid-
eration the ability to fulfil the requirement on
the representation of both genders. Regardless
of the rules of individual student unions on
the selection of board members, the parties
who are requested to nominate candidates
for the board should, insofar as it is possi-
ble, nominate both a woman and a man for
every membership position. The student union
representatives should then take equitable
proportion into consideration when nominat-
ing the board. If for specific reasons it is not
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possible to have equitable representation of
women and men on the board, it is advisable
to state the reason for the decision.

When the student union itself nominates can-
didates for bodies referred to in the quota
provision or the provision on equitable pro-
portion, the student union must, insofar as it
is possible, nominate both a woman and a man
for every membership position. On the other
hand, if the student union directly nominates
representatives for the abovementioned bod-
ies, the representatives should include both
women and men to the extent possible.

Application of the quota provision in an economic
monitoring group

The Ombudsman for Equality requested a
municipal executive to provide a report on the
configuration of the municipality’s economic
monitoring group. The municipal executive
had elected three men and one woman from
among elected officials to sit on the group.
The other members appointed to the group
were the chief executive, the director of ad-
ministration and finance, and the controller.

In its report, the municipal executive stated
that the economic monitoring group was a
temporary body and that the appointments
had been made by vote. No permanent deci-
sion on the group’s establishment had been
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made, and the group was not defined in the
municipality’s rules of procedure or admin-
istrative regulations. According to the rules
of procedures of the municipal executive, it is
responsible for the municipality’s economic
policy and may appoint economic working
groups in this context. Over the years, the fol-
lowing working groups related to economic
policy have been appointed: a working group
on economic regeneration, a working group on
economy and the working group on economic
monitoring, which has been appointed twice.
The working group on economic monitoring
appointed in 2014 did not have a detailed de-
scription of tasks; instead, the charter stated
that the working group can also make propos-
als on economic regeneration. The municipal
executive was of the opinion that the quota
provision of the Equality Act cannot be applied
to the working group on economic monitoring.

According to section 4a(1) of the Equality Act,
the proportion of both women and men in
municipal bodies and bodies established for
the purpose of inter-municipal cooperation,
but excluding municipal councils, must be
at least 40 per cent, unless there are special
reasons to the contrary. The Ombudsman for
Equality determined that the quota provision
of the Equality Act does not contain a de-
tailed definition of a municipal body with the
exception of municipal councils, which are
excluded from the scope of the provision. The
Supreme Administrative Court has affirmed
that municipal bodies covered by the quota

provision may also include bodies other than
those listed in the Local Government Act,
such as working groups, for example. The in-
terpretation depends on the status and duties
of the body in municipal decision-making,
its composition, the length of the fixed term
of the working group, or the frequency with
which such a working group is established.

The Ombudsman for Equality noted that be-
fore the working group on economic moni-
toring was appointed in 2014, the municipal
executive had established various working
groups on economic policy under different
titles since 2009. According to the minutes of
the 2013 working group on economic monitor-
ing, the objectives of the group were to moni-
tor budget outcomes at the monthly level,
submit proposals on economic regeneration to
the municipal executive, and prepare budget
proposals to the municipal executive. The
Ombudsman for Equality was of the view that,
considering the established nature and duties
of the working group on economic monitor-
ing, the working group has to be considered a
municipal body and thus the quota provision
of the Equality Act applies. Since only one of
the four elected officials on the working group
was a woman, the provision of the Equality
Act on the 40 percent quota had not been
complied with. Further, the Ombudsman was
of the view that the municipal executive had
not specified a special reason, as referred to
in the Equality Act, to qualify for an exception
to the quota provision. (TAS 152/2014)



MONITORING THE PROHIBITIONS OF DISCRIMINAT

The Act on Equality between Women and Men prohibits discrimination on the ba:
sex or gender. According to the reformed Equality Act adopted in late 2014, discr
nation on the grounds of gender identity or gender expression is also prohibited.

The Act on Equality between Women and Men includes a general prohibition of
gender discrimination (section 7); the scope of application of this prohibition is as
extensive as that of the Act itself. In addition to this, the Act features certain Spef
prohibitions that apply to discrimination in educational institutions, interest gro
and to matters related to the availability of and access to goods and services.

An individual who suspects that he or she has been subjected to discrimination,
referred to in the Act on Equality between Women and Men, may request instruc
and advice from the Ombudsman for Equality (Section 19 of the Act on Equality

between Women and Men).

Men includes a general prohibition of

gender discrimination (section 7); the
scope of application of this prohibition is as
extensive as that of the Act itself. Excluding
some exceptions, the Act on Equality between
Women and Men applies to all societal activi-
ties and all sectors of life. In addition to this,
the Act on Equality between Women and
Men features certain special prohibitions
that apply to discrimination in working life,
educational institutions, interest groups, and

-|- he Act on Equality between Women and

to matters related to the availability o
access to goods and services. Violati
these special prohibitions may entitle p:
to compensation in compliance with t

on Equality between Women and Men

Prohibitions of discrimination relat
working life also apply to job adver
ments, hiring, employment and the con
ation of employment contracts. The Equali
Act also prohibits the discriminatory use of
supervisory powers and the termination of




employment or laying-off of an employee
on the basis of gender. The majority of the
employment-related queries received by the
Ombudsman for Equality relate to recruit-
ment, hiring and differential treatment on
the grounds of pregnancy or a family leave.

The Ombudsman for Equality oversees com-
pliance with the prohibition of discrimination.
An individual who suspects that he or she has
been subjected to discrimination, as defined
by the Act on Equality between Women and
Men, may request instructions and advice on
the matter from the Ombudsman for Equality.

GENERAL PROHIBITION OF DISCRIMINATION

The significance of the general prohibition
of discrimination has decreased as discrimi-
nation becomes increasingly regulated by
means of special prohibitions. However, not
all forms of discrimination are yet covered
by the special prohibitions; in some cases,
discrimination is only prohibited on the ba-
sis of the general prohibition.

Provision of somatic and psychiatric care
of female prisoners

The Ombudsman for Equality was requested
to determine whether the decision by the
Criminal Sanctions Agency to outsource the
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somatic and psychiatric care of female pris-
oners places such prisoners in an unequal
position compared to their male counter-
parts. As a result of the decision, this form of
care would no longer be provided at the Ha-
meenlinna Prison Hospital. According to the
parties requesting a statement, the decision
means that the health care of female prison-
ers will be far from equal to the health care of
male prisoners and jeopardises the standard
of care available to female prisoners.

In its report to the Ombudsman, the Crimi-
nal Sanctions Agency was of the view that
female prisoners’ access to necessary care
will not be affected. According to the report,
the change was solely due to the low number
of female patients at the Prison Hospital,
and the care of a small patient population
can be organised flexibly as part of general
health care services.

According to a health survey of prisoners,
psychiatric morbidity in particular is more
common among female prisoners than male
prisoners. According to the report of the
Criminal Sanctions Agency, approximately
8 percent of prisoners are women. After
the change, 15 percent of treatment places
would continue to be allocated to women.
The Ombudsman is of the view that the allo-
cation rate of patient places specified by the
Criminal Sanctions Agency does not mean
that female prisoners are in an unfavourable
position compared to male prisoners.

The Ombudsman states that the outsourcing
of somatic and psychiatric care for female
prisoners previously provided at the Prison
Hospital does not necessarily mean that
female prisoners are in an unequal posi-
tion based on their gender in breach of the
Equality Act. The Criminal Sanctions Agency
must ensure that the care received by female
prisoners is of the same standard as the care
of male prisoners regardless of the method
by which the health care services are pro-
vided to female prisoners.

Conflicting views have been presented in
the matter on the capabilities of operators
outside of the Prison Hospital to provide
effective care to female prisoners. Within
the scope of its expertise, the Ombudsman
is unable to form an opinion on the specif-
ics of the health care of female prisoners.
Further, within its competence, the Om-
budsman is also unable to provide an opin-
ion on the most suitable way of organising
the health care of female and male prison-
ers. The Ombudsman nevertheless points
out that economic efficiency of measures
must not lead to discrimination based on
gender. Similarly, the limited availability of
economic resources does not provide ac-
ceptable grounds for an unequal allocation
of resources based on gender.

The Ombudsman states that the Criminal
Sanctions Agency must aim to ensure that
the reform will not adversely affect the



standard of care available to female pris-
oners compared to male prisoners. For ex-
ample, contracts on outsourced health care
services must be drawn up so as to ensure
the same standard of care for both female
and male prisoners. If it is found that the
standard of care available to female pris-
oners does not correspond to that available
to male prisoners, the services must be im-
proved. The Ombudsman emphasises the
importance of monitoring and evaluating
the actual effects of the reform on the care
of female prisoners. (TAS 91/2013)

Access to sauna for a prisoner in the women's
section of Kuopio Prison

A female remand prisoner who was placed
in the Kuopio Prison requested that the Om-
budsman for Equality determine whether she
had been discriminated against in a way that
violates the Equality Act as a result of the fact
that women in Kuopio prison have no access
to the sauna with certain exceptions, even
though men are regularly given this oppor-
tunity. The report submitted by Kuopio Prison
stated that the women’s section does not have
a sauna, but by special arrangements female
prisoners have been given access to the sauna
in male prisoners’ section at Christmas and
Midsummer. In practice, it is not possible to
provide female prisoners access to the sauna
even on a monthly basis.

The Ombudsman for Equality was of the view
that female prisoners at Kuopio Prison are in
an unfavourable position compared to male
prisoners with regard to sauna access. In
another case (4010/4/09), the Parliamentary
Ombudsman found that in cases where fe-
male and male prisoners are in a comparable
situation with regard to prisoner placement,
their differential treatment would go against
what is known as the principle of normal-
ity. The principle of normality is provided
for in Chapter 1, Section 3, Subsection 1 of
the Act on the Enforcement of Punishment
(laki rangaistusten taytantoonpanosta), which
states that insofar as possible, the conditions
of a penal institution must be organised in
such a way as to correspond to the general
living conditions of society.

In conclusion, the Ombudsman determined
that the reasons provided by Kuopio Prison
currently constitute an apparent factual ob-
stacle to organising sauna access for women
in the same way as to men. Nevertheless, the
Equality Act requires that public authorities
promote equality between women and men
purposefully and systematically. In particular,
circumstances which prevent the attainment
of gender equality must be changed. The Om-
budsman therefore found that, going forward,
systematic efforts in this matter must be made
to arrive in a situation where female prison-
ers at Kuopio Prison are not in an unfavour-
able position compared to men with regard
to sauna access. (TAS 252/2012)

Opportunities for fathers to work or study during
the parental benefit period

The Ombudsman for Equality has been con-
tacted a number of times regarding the pre-
requisites of granting parental benefit. Fa-
thers generally have not had the right to work
or study during the parental benefit period.
According to the provisions of the Health In-
surance Act (1224/2004) which were in force
in 2014, in general, fathers were not entitled
to parental allowance unless they participated
in childcare and were not gainfully employed.
Only if the father was solely responsible for
the child’s care and gainfully employed would
he have the right to parental allowance. The
provisions of the Act did not require mothers
to not engage in gainful employment in order
to receive parental allowance. Mothers who
were gainfully employed were granted the
minimum parental allowance.

If both parents were gainfully employed,
they could agree on which of the two would
claim the parental allowance. If both parents
had agreed with their employers on part-
time work and cared for the child them-
selves, both had a simultaneous right to
partial parental allowance.

The Ombudsman for Equality found that
the grounds determining the right to paren-
tal allowance were different for fathers and
mothers. In general, fathers were not entitled
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to the allowance while gainfully employed.
Fathers and mothers were also treated differ-
ently with regard to full-time student status
during the benefit period. In general, fathers
who were full-time students were not entitled
to parental allowance, whereas mothers were.

The Ombudsman for Equality issued a num-
ber of statements on said provisions. With
regard to the prerequisites on the right to
receive parental allowance, the Health In-
surance Act placed men in an unfavourable
position compared to women directly on the
grounds of gender, which meets the defini-
tion of direct gender discrimination. Accord-
ing to the understanding of the Ombudsman
for Equality, the provisions were problematic
from the point of view of the prohibition of
discrimination both by the Equality Act and
the Non-Discrimination Act as well as the
obligations on the promotion of equality.

The Ombudsman requested that the Minis-
try of Social Affairs and Health undertake
to amend the Health Insurance Act in such
a way that fathers are no longer in an un-
favourable position compared to mothers
based on gender with regard to the prereq-
uisites of parental allowance.

In spring 2014, the government submitted a
proposal to Parliament on the amendment
of the Health Insurance Act and the act on
the rehabilitation services and allowances
provided by the Social Insurance Institution
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of Finland (laki Kansanelédkelaitoksen kun-
toutusetuuksista ja kuntoutusrahaetuuksista)
(Government Proposal 63/2014). The proposal
also addressed the problem described above
as part of the wider reform of the Health In-
surance Act. As a result of the reform, fathers
have the same right as mothers to parental
allowance during employment and full-time
study. Like mothers, fathers who are gain-
fully employed or studying full time are now
entitled to the minimum parental allowance.

The Act on the Amendment of the Health
Insurance Act (678/2014) was adopted on 22
July 2014 and entered into force on 1 January
2015. (TAS 234/2014)

DISCRIMINATION ON THE BASIS OF
PREGNANCY AND FAMILY LEAVE

Discrimination on the basis of pregnancy
and family is a significant and long-standing
problem in Finland. A major share of work-
related cases brought to the attention of the
Ombudsman for Equality concern suspicions
of discrimination in connection with preg-
nancy or family leave. The threshold for re-
porting cases of discrimination is high, and
only a small proportion of cases are brought
to the attention of authorities.

Over half of employment-related calls re-
ceived by the Ombudsman and a third of

written queries concern discrimination due
to pregnancy or family leave. Discrimina-
tion claims related to pregnancy and family
leave are also reported to labour protection
authorities and the police.

The reported cases cover all stages of employ-
ment and public service relationships. Typical
situations of pregnancy discrimination involve
hiring, extension of fixed-term contracts and
returning to work from family leave.

In recruitment, applicants are asked about
their family plans and how many children they
have. If the pregnancy is visible or brought
up in a job interview, the applicant is often
not hired despite being qualified for the job.
During a probationary period, the employment
contract is sometimes not extended even if
the employee has done the job well. In some
cases, when an employee is expected to go on
a family leave, her career and pay progression
stalls, despite having been promised a raise
or additional job duties before the pregnancy.

Pregnancy or an impending family leave can
lead to the employee being selected for re-
dundancy when the employer is laying off
staff due to production or financial reasons.
There are also many cases where an em-
ployee returns from a family leave and finds
that her duties have “disappeared” or she has
been replaced by temporary staff, and she
is consequently laid off due to production-
related and financial reasons.



Discrimination due to pregnancy or family
leave particularly targets women in insecure
employment, such as agency workers and
those with temporary, part-time or zero-hour
contracts. For example, there are cases where
a temporary contract is not renewed when
the employer finds out about pregnancy, a
pregnant agency worker no longer receives
assignments, or an employee on a zero-hours
contract is given less hours or none after
the employer finds out about her pregnancy.
Discrimination due to pregnancy or family
leave causes financial losses to discriminated
employees. For example, a lower income will
also affect the amount of maternity benefits
and parental benefits they will receive as well
as their eligibility for the paid maternity leave,

which is part of most collective agreements.
The following are examples of cases reviewed
by the Ombudsman for Equality to determine
whether there were grounds to suspect dis-
crimination due to pregnancy or family leave.

A planned change of a job position
was cancelled due to pregnancy

A woman who was employed by a city au-
thority requested that the Ombudsman for
Equality provide a statement on suspected
discrimination due to pregnancy. The woman
was not given a new higher-paid job posi-
tion which had been promised and she had
prepared for. The matter came to light soon
after she had informed the employer about
her pregnancy.

According to section 8(1)(2) of the Equal-
ity Act, the action of an employer shall be
deemed to constitute discrimination pro-
hibited under the Act if the employer, upon
employing a person, selecting someone for
a particular task or training, or deciding on
the duration or continuation of an employ-
ment relationship or the pay or other terms
of employment, acts in such a way that the
person finds herself/himself in a less favour-
able position on the basis of pregnancy or
childbirth or for some other gender-related
reason. “Other gender-related reason” can
be, for example, a family leave.

In cases such as this, determining whether
discrimination has taken place does not re-
quire the use of another person as a refer-
ence point; a hypothetical comparison with
what would have happened if the person
had not been pregnant is usually suffi-
cient. This was also the finding of the Eu-
ropean Court of Justice in the Dekker case
(C177/88). Pregnancy is not an acceptable
reason for placing someone in a less favour-
able position, but it also does not provide a
right to more favourable treatment.

If a person suspects that he or she has been
discriminated against as defined by the
Equality Act and presents the matter to a
court of law or a competent authority, and the
facts given suggest that discrimination based
on gender has taken place, according to the
provision of the Equality Act on the burden of
proof, the employer must prove that the action
was due to another acceptable reason and not
due to gender. A 1992 government proposal
(HE 63/1992) states that in cases relating
to pregnancy, childbirth or other situations
meant by the Act, the burden of proof shifts
to the employer as soon as the complainant
has shown that she is pregnant or that he or
she has family responsibilities as meant by
the Act. In addition, it must be shown that
the employer was aware of the employee’s
pregnancy or family responsibilities.

Based on interpretation of the Equality Act,
the case of the woman who contacted the
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Ombudsman gives rise to a presumption of
discrimination directly on the basis of the
fact that the complainant was pregnant and
the employer know about the pregnancy.
In order to disprove the presumption, the
employer must demonstrate that the ac-
tion was due to another acceptable reason
and not due to the complainant’s pregnancy.
(TAS 148/2013)

Effect of family leave on the length and renewal
of an employment relationship

The Ombudsman for Equality was contacted
by Woman A, who felt that she had been dis-
criminated against when her employer set the
term of her fixed-term contract to end at the
start of her maternity leave, even though the
post was still available. A had been employed
on consecutive fixed-term contracts since
2010. Each contract had been for a year at a
time. She had been on a maternity leave from
March 2012 until March 2013, after which she
was given a new year-long fixed-term contract
until the end of March 2014. In February 2014,
she was told that the work would continue.
However, when A told the employer about
her pregnancy, she was told that the contact
would end at the start of her maternity leave.

In its report to the Ombudsman, the em-
ployer stated that the work carried out by A
would no longer be available after the end
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of the fixed-term contract. According to the
employer, the job A had been carrying out
no longer existed due to financial and pro-
duction-related reasons, and the tasks were
allocated to other employees. The employer
further stated A’'s work would not have con-
tinued even if she had not become pregnant.

In her follow-up statement, A presented facts
which suggested that the company’s turnover
had increased as a result of investments and
an increasing customer base. The growth
was expected to continue. The company’s
number of employees had risen steadily by
approximately one position per year. De-
mand had also risen due to the increasing
customer base.

In its statement, the Ombudsman for Equality
noted that one of the express purposes of the
Equality Act and European law was to protect
employees who are pregnant or on a family
leave against having their right to be selected
for employment contracts or having the length
or renewal of their contracts being restricted
due to pregnancy or family responsibilities.
The rule of thumb under the Equality Act is
that an employee cannot be treated worse on
account of pregnancy or family leave than
would be the case if that employee had not
been pregnant or taken family leave. Section
8(1)(2) of the Equality Act on discrimination
based on pregnancy applies to both open-end-
ed and fixed-term employment relationships.
According to the provision, it is prohibited

to not renew a fixed-term contract on the
grounds of pregnancy or family leave or to
end a fixed-term employment relationship at
the start of a family leave.

When assessing whether discrimination due
to pregnancy has taken place, the employee’s
employment history often offers some evi-
dence of what would have been the likely out-
come had she not been pregnant. In this case,
the woman’s employment relationship had
continued since 2010 on consecutive fixed-
term contracts. Since the start of April 2011,
A had had three consecutive year-long con-
tracts until the fourth contract which was set
to end at the start of her maternity leave. The
Ombudsman for Equality held this as strong
evidence that the end of the last fixed-term
contract at the start of the maternity leave was
due to the employee’s pregnancy. It therefore
gives rise to a presumption of discrimination
and the employer’s failure to comply with
Section 8(1)(2) of the Equality Act.

The employer can disprove the presump-
tion by showing that the action was due to
another acceptable reason and not due to
gender. The employer justified the end of the
contract on financial and production-related
grounds. However, these grounds were not
directly evident from the company’s annu-
al report for 2013 or its ownership policy
programme. On the other hand, even if the
company did have financial and production-
related reasons to cut staff, it cannot target



the cut at a person based on pregnancy. The
question of whether the employment rela-
tionship was terminated in violation of the
Equality Act can be resolved by a District
Court in conjunction with a possible com-
pensation case.

The Ombudsman for Equality did not com-
ment on whether A's employment relation-
ship constituted a continuous employment
relationship. The competence of the Om-
budsman for Equality is restricted to over-
sight of the Equality Act, and it is not a com-
petent authority with regard to oversight of
other Acts such as the Employment Con-
tracts Act, which falls within the scope of
labour protection authorities. (TAS 73/2014)

Renewal of a fixed-term public service employment
relationship in conjunction with a family leave

Woman A worked as a fixed-term untenured
teacher at a vocational college. She asked the
Ombudsman for Equality to review whether
she had been discriminated against due to a
family leave, when her employment relation-
ship had not been renewed. A had been hired
as an untenured teacher for the period from
2 January until 2 June 2012. The contract was
renewed after the summer as per normal for
the period from 15 August 2012 until 31 May
2013. A went on a maternity leave during the
summer break on 14 June 2013. Her contract

was not renewed for the 2013-2014 academic
year, when the substitute teacher covering
A’s maternity leave was hired instead. When
A was about to return to work from family
leave in August 2014, she was told that the
maternity leave coverage would continue
on the job.

After negotiations, the school authority agreed
to hire A as a part-time untenured teacher,
but it also intended to allocate hours to her
maternity leave coverage. A referred to the Act
on Civil Servants in Local Government, which
requires that part-time employees must be
given the opportunity to transfer to a full-time
position. After that, A was told that no hours
were available as they would be distributed
between the school’s tenured teachers in-
stead. If at some point the school did not have
enough teachers, the untenured post would be
filled by public notice of the vacancy.

According to the employer, the reason for A’s
fixed-term contract as an untenured teach-
er was “the uncertainty of adult education
groups”. A had told the employer that she
would be available for some duties in the
2013-2014 academic year but, according to
the employer, she was not prepared to accept
a full-time untenured post. Another person
had been appointed for the fixed-term full-
time untenured post for the full academic
year in accordance with the new practice
adopted in spring 2013. The employer stated
that in spring 2014, there had been nego-

tiations between A and her line manager
regarding her return to work, but the nego-
tiations had been suspended due to planned
cuts by the joint municipal authority.

A stated that she had not thought of demand-
ing renewal of the letter of appointment,
since she did not know that the employer was
supposed to draw up to overlapping contracts,
one for her and one for the maternity leave
coverage. She had not been offered the post
of a full-time untenured teacher in August
2013, and she would not have turned it down.
A spent the 2013-2014 academic year on a
family leave. At no point did she have the
intention of quitting her job.

The Ombudsman for Equality reviewed A’s
case only from the point of view of the pro-
hibition of discrimination according to the
Equality Act. The question was whether A
had been put in a less favourable position
due to her family leave, when her fixed-term
untenured contract was not renewed for the
2013-2014 or 2014-2015 academic years.

In the Equality Act, the premise is that, when
deciding on the renewal of fixed-term con-
tracts, a person who is pregnant or on a fam-
ily leave should be treated in the same way
as if she were not pregnant or on a family
leave. The criteria and recruitment practice
must be consistent with those applied before
the person’s pregnancy or family leave and
those applied to other employees.
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For there to be a presumption of discrimina-
tion, the employee needs to show that the em-
ployment relationship would have continued if
she had not become pregnant or taken family
leave. A demonstration of probability is suffi-
cient. To refute any presumption of discrimina-
tion, the employer must show that the contract
was not renewed for an acceptable reason
other than the pregnancy of the employee or
the fact that she had taken family leave.

The prohibition of the Equality Act on the
restriction of the duration of the employment
relationship also applies to a discontinuous
employment relationship comprised of fixed-
term contracts, if the periods of interruption
occur regularly on an annual basis due to the
nature of the activity, as in the case of summer
breaks from school.

According to the Ombudsman for Equality, it
seemed likely that A would have continued in
the untenured post after the summer break
from August 2013, had she not taken a family
leave. The duties of the untenured teaching
post continued in the 2013-2014 academic year,
and another person was hired instead of A to
carry out the duties. The other person was given
enough hours to make it a full-time post. A had
no obligation to accept work during her family
leave, and any refusal by her therefore has no
bearing on the assessment of whether discrimi-
nation took place. The Ombudsman for Equality
was not given an acceptable reason for why A’s
employment relationship was not continued in
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the 2013-2014 academic year, and therefore the
case constitutes discrimination due to family
leave which is prohibited by the Equality Act.

With regard to the matter of whether A had
the right to continue in the post of a fixed-term
untenured teacher in the 2014-2015 academic
year, from the point of view of the Equality
Act it is necessary to consider whether A was
treated in the same way as other individuals in
a comparable situation and in the same way as
if she had not been on a family leave.

According to the employer, contrary to the pre-
liminary plans of spring 2014, it decided not to
employ any fixed-term untenured teachers in
autumn 2014; instead, the intention was to dis-
tribute the duties among the tenured teachers.

The Ombudsman for Equality found that if, in
practice, no other untenured teachers were hired
in autumn 2014 to carry out A’s duties in addition
to the tenured teachers, in the Ombudsman's
opinion the matter does not give rise to a pre-
sumption of discrimination due to family leave
which is prohibited by the Equality Act. In this
situation, A was not in a comparable situation
with tenured employees due to the fixed-term
nature of her employment relationship. How-
ever, if a new fixed-term employee was sought to
fill A's duties, it may constitute discrimination as
prohibited by the Equality Act, since the fixed-
term untenured teaching post which A had filled
before her family leave had not previously been
filled by public notice of vacancy.

A took the case to the District Court. Accord-
ing to the District Court’s ruling, A had been
discriminated against when her employment
relationship had not been renewed for the
2013-2014 academic year. A has taken the Dis-
trict Court’s ruling on the 2014-2015 academic
year to the Court of Appeal. (TAS 136/2014)

Termination of the employment relationship of
a pregnant agency worker

The Occupational Safety and Health Admin-
istration of the Regional State Administrative
Agency for Southern Finland referred the case,



which had been initiated at the Agency, to the
Ombudsman for Equality insofar as it related
to the application of the Equality Act.

Woman A was as a temporary agency worker in
the cold warehouse of a client company of the
temporary recruitment agency. The work was
physically demanding. When A became preg-
nant, she immediately notified the employer in
order to avoid being assigned any tasks which
involved lifting heavy boxes. A stated that her
working speed reduced slightly due to back
pain. The client company stated that they were
not satisfied with A’'s job motivation and that
her assignment ended on 29 June 2012. The
temporary recruitment agency stated that it
had tried to find another assignment for A and
that A had told the agency that she would not
be able to take warehouse work due to health
problems caused by her pregnancy. Accord-
ing to the temporary recruitment agency, the
agency and A therefore jointly agreed that A’s
contract would end after a two-week notice.

In the temporary recruitment agency’s view,
the termination of the assignment was due to
A not having performed in a way required of
its employees and not due to her pregnancy.
According to A, the employer had not agreed
with her on the termination of the employment
contract and that it had illegally terminated the
contract due to her pregnancy.

In this case, the concern is the way in which
the employment relationship of agency worker

A was terminated and whether it was ter-
minated due to her pregnancy. According to
the report submitted to the Ombudsman, the
temporary recruitment agency had concluded
two fixed-term employment contracts with A.
In both contracts, the employment relation-
ship was set for a fixed term to end when the
employee’s assignment at the client company
ended, unless otherwise specified in the terms
of temporary employment. However, the em-
ployment contracts gave no indication of how
long the client company needed the employee
for, or when the contract would end.

Further, when the employment relationship
ended, it was not treated as a fixed-term con-
tract but as an open-ended contract. Taking
into account case law such as the Supreme
Court ruling KK0:2012:10, it is left to be sepa-
rately determined whether the case meets
the requirements on the fixed-term nature of
employment contracts or whether it should be
considered an open-ended contract.

The client company notified the agency that
it wished to end the assignment after A had
taken two sick leaves. The agency thereupon
terminated A's employment relationship with
two weeks’ notice. The reason given for the
termination was that during the assignment
A’s performance had not met the employee’s
expectations. The agency was aware of A's
pregnancy at the time of the termination of
the employment relationship. The agency had
noted to the client company that A's pregnancy

may have affected her performance. Reduced
work ability due to pregnancy is not an accept-
able reason for the termination of an employ-
ment relationship.

In its statement, the Ombudsman for Equality
noted that it was not possible to conclusively
assess the matters presented as reasons for
the termination of the assignment based on
written submissions nor to determine the facts
about the conversation regarding availability
of further work, since the parties’ accounts
are so contradictory. However, the possibility
of offering A other work was not determined
until after the termination of the contract dur-
ing the notice period.

The Equality Act prohibits discrimination in
workplaces. The prohibition includes giving
notice on, terminating or otherwise discontinu-
ing the employment relationship on the basis
of gender. The prohibition of gender-based
discrimination of employees in conjunction
with the termination of an employment rela-
tionship applies both to fixed-term and open-
ended contracts. If the duration of a fixed-term
employment relationship is reduced due to
pregnancy, the employee is in a less favourable
position than if she had not been pregnant,
which constitutes discrimination as prohibited
by the Equality Act. The Act also prohibits
termination of an employment contract due to
pregnancy. In a possible court case, the burden
of proof that the contract was not terminated
due to pregnancy rests on the employer.
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In the legislative materials of the Equality Act,
the division of responsibility in the termination
of employment of agency workers due to preg-
nancy is determined to be borne solely by the
temporary recruitment agency, if a pregnant
employee is dismissed. If the termination of
the employment relationship of agency worker
A is considered discriminatory, the responsi-
bility for the discrimination therefore rests
solely on the agency. Resolution of whether A
was discriminated against due to pregnancy
in violation of the Equality Act requires more
detailed evidence in some respects. This kind
of evidence can be presented in a district court
in conjunction with a possible compensation
claim case against the employer.

In addition to the Equality Act, the rights of
pregnant employees are also set out by the
Employment Contracts Act and the Crimi-
nal Code. Compliance with the Employment
Contracts Act is overseen by labour protection
officials. They have the duty to refer cases to
preliminary investigation by the police, for
example, if there is reasonable cause to be-
lieve that the employer has committed work
discrimination as prohibited by the Criminal
Code. (TAS 125/2013)

Number of working hours reduced due to pregnancy

Woman A suspected she had been discrimi-
nated against due to pregnancy, when her
employer stopped giving her hours. She had
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been working at a restaurant for approxi-
mately six months when she told her em-
ployer about her pregnancy. After that, the
employer reduced her hours and two months
later in February stopped giving her any work.
A's maternity leave did not start until July.

In its report to the Ombudsman for Equality,
the restaurant stated that it had agreed with
A that the company would give her work
when it needed someone. The number of
hours was due to the company minimising
its costs during a quiet period and it was
not linked to A’'s pregnancy. The start of the
year is a very quiet time in the restaurant
business, and extra staff is rarely needed. In
addition, two employees returned to work
from family leave in the spring, which also
reduced the need for extra staff.

Labour protection officials had requested that
the employer provide a statement of the terms
of the employment relationship, and they had
been provided with the employer’s proposal
on A's employment contract. According to the
contract proposal, the employment contract
was open-ended and the average minimum
hours were 30 hours per 3 weeks. The em-
ployment relationship was in compliance with
the collective agreement of the hotel and
restaurant industry, which sets the review
period of actual working hours as one year.
According to the employer, A's working hours
are balanced over the course of the year.

According to the collective agreement, the

purpose of reviewing the number of actual
working hours is to ensure that the contract
corresponds to the actual situation. If the
average working hours are longer than the
hours agreed in the employment contract
without a justifiable reason, the hours must
be re-negotiated to correspond to the actual
hours. If the number of hours is less than
the agreed minimum, the employer must
compensate the employee for the difference,
unless the reason for the shortfall of hours
is attributable to the employee or his or her
unpaid absence. The above regulations do
not apply to employees who are called to
work on a case-by-case basis as needed.

The Ombudsman for Equality found that A,
while pregnant, had been in a situation where
she was no longer offered hours in the same
way as she had been in the past. The em-
ployer became aware of her pregnancy before
the change. The case therefore gave rise to a
presumption of discrimination, as prohibited
by the Equality Act. To disprove the presump-
tion, the employer had to demonstrate that
the shortfall of hours was due to another ac-
ceptable reason and not due to A’s pregnancy.

The Ombudsman for Equality reviewed the
matter based on the employment contract
proposal submitted by the employer to the
labour protection officials. According to the
view of the Ombudsman, taking into account
the purpose of the working time review pe-
riod defined in the collective agreement and



the fact that A had an open-ended part-time
employment relationship based on average
minimum hours, the year-long review period
and the employment of other employees re-
turning from family leave could not be used
as acceptable reasons for the shortfall of A's
hours. While seasonal fluctuations can affect
the availability of hours even to employees
on open-ended part-time contracts, if an em-
ployee’s average minimum hours are stated as
30 hours every 3 weeks, completely cutting the
hours due to a quiet season presents a conflict.

The Ombudsman for Equality found that,
based on the reports submitted on the case,
it was probable that A had been put in a less
favourable position due to her pregnancy,
as prohibited by the Equality Act, when the
restaurant stopped giving her hours from
March onwards. According to the Ombuds-
man, the suspected discrimination in the
form of withheld hours had continued at
least until the start of the maternity leave.
However, the review of evidence and the
final resolution of the discrimination matter
will take place in the district court in a pos-
sible compensation claim case against the
employer, if the parties are unable to settle
the matter by other means. (TAS 253/2012)

Loss of study entitlement due to pregnancy

The Ombudsman for Equality was requested
to clarify whether an educational institution

had violated the Equality Act when it told a
pregnant student that her study entitlement
would end at the start of her maternity leave.
If she wanted to continue her studies after the
maternity leave, she would have to re-apply to
the same programme.

According to the report submitted by the equal-
ity officer of the educational institution, the par-
ties had reached a consensus that the student
would not lose her place. Further, the parties
had agreed that a personal study plan would be
drawn up for the student upon her return after
the family leave. The educational institution
stated that it would not be able to guarantee
the student the opportunity to complete her
studies in programmes starting after 2016, since
the licences for the provision and maintenance
of these programmes had not yet been granted.

In its statement, the Ombudsman for Equality
reminded the educational institution that a
procedure which results in a person being in
a less favourable position due to pregnancy,
maternity or paternity leave or other fam-
ily responsibilities with regard to decisions
concerning, for example, study entitlement or
the duration of studies is in conflict with the
Equality Act. However, if it is not possible to
continue studies for the reason that the pro-
gramme in question will no longer be offered
by the educational institution in question after
the student’s family leave, the procedure can-
not be considered discrimination as prohibited
by the Equality Act. (TAS 266/2014)

DISCRIMINATION IN RECRUITMENT

The Equality Act does not restrict employ-
ers’ right to choose the candidate they con-
sider the best for a particular job. The Act
aims to prevent situations where a person
is appointed unjustly on the basis of gender
when another candidate would have been
more qualified.

This also applies to situations where employ-
ees are selected from within the workplace
for training programmes or new roles. Ap-
plicants must not be discriminated against on
the grounds of pregnancy, childbirth, parent-
hood or family responsibilities. Further, the
employer must not act in a way that results
in a person being in an unfavourable position
in these situations due to gender identity or
gender expression. A finding of discrimination
does not require intentionality or negligence
by the employer.

A high proportion of suspected cases of dis-
crimination in employment referred to the
Ombudsman for Equality concern recruitment.
To establish discrimination relating to recruit-
ment, there needs to be a comparison made
of the education/training, work experience
and other merits of a jobseeker who suspects
discrimination and of the person who is actu-
ally selected for the job. If the jobseeker shows
that he or she is more qualified for a position
than the person chosen for it, there is a pre-
sumption of discrimination. The employer
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must then show that there was an acceptable
reason for the choice other than gender.

According to the Act on Equality between
Women and Men, bypassing a more qualified
candidate is usually prohibited, but may be
done for a particularly significant and accept-
able reason due to the nature of the job or task.
Gender may be a significant or even deciding
factor in selection, in the event that the job or
task is determined on the basis of gender. The
employer may also demonstrate that selection
has been based on some other acceptable rea-
son than gender. Acceptable reasons include
issues such as personal suitability for the job.

The Ombudsman for Equality does not cur-
rently carry out a comparison of the merits
of candidates in suspected cases of discrimi-
nation relating to recruitment, but instead
provides legal guidelines and advice for the
interpretation of the Equality Act. Ultimately
it is the District Court that rules on cases of
suspected discrimination relating to recruit-
ment and possible compensation.

The Ombudsman for Equality is also regu-
larly contacted with regard to job adver-
tisements, where either only men or only
women are able to apply. Under the Equal-
ity Act, a job may not be advertised just for
women or men unless there is a pressing
and acceptable reason for doing so given the
nature of the work or task. The prohibition
of discriminatory vacancy announcements
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is an attempt to promote equal opportunities
for women and men in working life. Adver-
tisements contrary to the Equality Act are
often based on stereotypical notions of what
jobs are suitable for women and for men.

Clarification of job description
during the application process

Man A suspected that he had been discrimi-
nated against in the recruitment of a fixed-term
post for a legal counsel by a city authority. Man
A stated that he had 21 years of experience as a
lawyer, whereas the chosen candidate, Woman
B, only had some experience. Unlike B, A had
not even been invited to a job interview.

According to Section 8(1)(1) of the Equality
Act, the action of an employer shall be deemed
to constitute discrimination prohibited under
the Act if the employer, upon employing a per-
son, bypasses a more qualified person of the
opposite sex in favour of the person chosen,
unless the employer’s action was for an accept-
able reason and not due to gender.

Man A referred to the criteria specified in the
job advertisement, which stated that previous
experience of solvency law (e.g. bankruptcy
and collection matters) and company and
foundation law, completion of a court intern-
ship and an attorney’s licence would be bene-
ficial. The stated duties included, for example,

judicial proceedings. Man A believed that the
person sought for the position was expected
to have several years of experience and the
merits specified in the job advertisement.

According to the employer, the actual du-
ties of the counsel became clearer during the
application process. During the recruitment
process, the needs of the unit had become
more specific and the candidate offering avail-
able on the job market had become clear. The
weighting shifted to areas such as routine debt
collections, bankruptcy cases and the use of
a bankruptcy and reorganisation information
system. As the job duties became clear and
more specific, experience in company and

OPAQUE
RECRUITMENT PRACTICES
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foundation law, statement formulation and
judicial proceedings became less relevant.
Woman B had been selected for an interview
on the basis of her recent work experience
involving bankruptcy cases. Man A had not
been interviewed since, according to his ap-
plication documents, his previous experience
of insolvency law was from approximately ten
years ago.

For the purposes of the Equality Act, merits
must be assessed in the light of the position in
question and on the basis of the selection cri-
teria that the employer has established before
advertising each position. However, the em-
ployer can refer to factors which are relevant
to the performance of the duties even if they
were not specified in the job advertisement.
In this case, the burden of proof to justify the
criterion from the point of view of the duties
lies with the employer.

The employer has the right to assess and as-
sign weighting factors to applicants’ merits in
a way that it deems best for ensuring the suc-
cessful performance of the duties. Ultimately,
it is down to a court to resolve in conjunction
with a possible compensation claim case what
importance can be assigned to the recentness
of work experience in insolvency law in rela-
tion to applicants’ other merits.

The Ombudsman for Equality noted that if a
position is advertised with a broad job descrip-
tion and applicants are expected to have the

corresponding experience, but the actual du-
ties and the relevant experience are not clari-
fied until during the application process, such
recruitment practice is not transparent from
the applicants’ point of view and the outcome
is difficult to predict. This kind of practice can
easily lead to suspicions of discrimination on
the part of applicants. (TAS 292/2013)

Recruitment of a guard for the custody facility of
Kanta-Hame Police Department in Hameenlinna

The Ombudsman for Equality was requested
to issue a statement regarding the recruit-
ment of a guard for a police custody facility.
Male applicant A suspected that he had been
discriminated against in the recruitment
process in violation of the Equality Act. He
believed that he was more qualified both
in terms of education and work experience
than the successful applicant, Woman B. A
had not even been invited to the job inter-
view, even though he had long-term experi-
ence working as a prison guard.

The Ombudsman for Equality found that the
criteria stated in the vacancy notice did not
appear to correspond to the criteria used to
select applicants to be interviewed, at least
not entirely.

No statutory eligibility criteria exists for
guards of police custody facilities. According

to the employer, all over-qualified individu-
als were excluded from the process regard-
less of gender. The Ombudsman for Equality
emphasised that the employer must carry
out a comparison of the applicants’ merits,
even if specific eligibility criteria had not
been specified. The Ombudsman for Equality
was of the view that A’'s education could be
considered a supporting factor to successful
performance of a guard’s duties overall.

Both Man A and the successful applicant
Woman B had long-term work experience
but in different areas. Man A had exten-
sive experience working as a prison guard.
The successful applicant Woman B did not
have comparable experience. Based on the
documents submitted to the Ombudsman, A
appeared to be a worthy candidate of good
merit both in terms of education and work
experience. The successful applicant B had
a very different educational background and
work experience, and notably did not have
previous work experience as a guard.

In its statement submitted to the Ombuds-
man for Equality, the employer justified the
appointment of the woman by referring to
a specific aspect of the guard’s duties. The
arrangements referred to by the employer,
which concern body and strip searches, can
constitute acceptable grounds related to the
nature of the job or task under the Equality
Act. However, this criterion was not con-
sistently referred to during the recruitment
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process of the custody facility guard. The
need for a female guard was not mentioned
in the vacancy notice or in the appointment
memorandum. Both women and men were
selected for the interview. The matter only
came to light in the employer’s statement
submitted to the Ombudsman for Equality.
(TAS 51/2014)

Recruitment of a competence area manager and
degree programme manager at a polytechnic

The Ombudsman for Equality issued a state-
ment of the recruitment of a competence area
manager and a degree programme manager
for a polytechnic. An unsuccessful appli-
cant, Woman A, believed that she had bet-
ter education and more experience than the
two male colleagues, B and C, who were ap-
pointed to the posts. According to Woman A,
the polytechnic justified its selection mostly
on the basis of applicant assessments carried
out by a psychologist. Further, A claimed that
the employer’s focus on engineering and
technical competence areas in the recruit-
ment process was erroneous.

According to the employer, gender played no
role in the selection process of the compe-
tence area manager and degree programme
manager. The polytechnic had carried out
an organisational reform, which involved
internal recruitment for the fixed-term posts
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of competence area managers and degree
programme managers. The male applicants
were selected based on a comparison of all
applicants and they were found to be consid-
erably more suitable, motivated and coopera-
tive for the managerial roles.

The Ombudsman noted that each reviewed
candidate appeared to possess the formal
qualifications specified in the vacancy no-
tice. The female complainant had a doctoral
degree, but the vacancy notice specified a
master’s degree as a minimum educational
qualification. As long as applicants meet the
eligibility criteria, a higher level of education-
al attainment is not necessarily considered
an additional merit.

Each reviewed candidate had previous experi-
ence working in a managerial role at a poly-
technic. Each candidate had also worked as a
teacher at a polytechnic. The female applicant
clearly had the most experience in mana-
gerial roles at a polytechnic. The successful
applicants had certain merits that could be
considered to be in their favour. In the selec-
tion process, the employer had given more
weight to the breadth and versatility of ap-
plicants’ experience in relation to the content
and volume of the educational responsibilities.

The employer had tested applicant suitability
by advance assignments and in individual
and group interviews. The employer had ap-
pointed a consultant certified by the Finnish

Psychological Association from a psychol-
ogy consultancy specialising in recruitment.
Further, since the posts were filled by an
internal recruitment process, the applicants
were known to the employer.

Without commenting on the content of the
applicant suitability assessments, based on
the reports submitted to it the Ombudsman
found that the employer appeared to have
organised the applicant suitability assess-
ment process in an equal and careful manner.
The employer had determined that the male
applicants were more suitable, motivated and
cooperative for the managerial roles than the
female applicant. (TAS 5/2014)

Admission to a locomotive driver training programme

A local union representative of the Locomo-
tive Drivers Union contacted the Ombudsman
for Equality. According to the representative,
women are not admitted to the locomotive
driver training programme to work in Tampere.
The reason was that the employer had not
built enough welfare facilities for female em-
ployees. Three female employees shared one
dressing room of approximately four square
metres including a shower. The welfare facili-
ties were not included in the budget. Further,
the physical strength of female applicants
is tested, whereas male applicants were not
subjected to such a test. The representative
had issued several complaints to the employer



about the fact that no women were selected for
locomotive driver training for positions based
in Tampere. According to the employer, they
have not found any suitable applicants.

According to the report of VR-Yhtyma Oy, it
had a total of 179 locomotive drivers based in
Tampere: 3 women and 176 men. The admis-
sion process of the locomotive driver training
programme comprised several stages. The eli-
gibility and health criteria of work involving
traffic safety had to be taken into account in
the selection. In order to qualify for a rolling
stock driving licence, applicants must meet
the requirements specified in the act on work
involving traffic safety in the railway system
(laki rautatiejarjestelmdn liikenneturval-
lisuustehtdvistd, 1664/2009, hereinafter ‘the
Eligibility Act’).

Recruitment of locomotive drivers based in
Tampere complies with the nationwide re-
cruitment process, which VR-Yhtyma Oy has
described in detail in its report. The recruit-
ment process comprises the following stages:
an application screening; a possible initial
screening of candidates consisting of assign-
ments to test their ability; individual and group
interviews; aptitude assessments; and lastly, a
medical examination to determine suitability
for work involving traffic safety. In the appli-
cation screening stage, weighting is given to
experience working in technical roles, prefer-
ably in transport, and experience of shift work.
Beneficial personal characteristics include e.g.

responsibility, the ability to cooperate, initia-
tive, and flexibility.

The Eligibility Act requires that locomotive
drivers have sufficient physical capabilities to
perform the task. If, at the time of the medical
examination, the occupational health physi-
cian suspects that a candidate does not have
the necessary physical ability, the candidate
is referred to a further assessment by an oc-
cupational physiotherapist.

The job of locomotive drivers has traditionally
been very male-dominated. The locomotive
driver training programmes were reinstated
in 2001 after having been discontinued for ap-
proximately 20 years. Today, many women are
interested in becoming locomotive drivers. VR
hopes that more suitable female applicants will
apply to the training programme. The recruit-
ment criteria are the same for all regardless of
gender. In its report, VR stated that VR-Yhtyma
Oy does not discriminate against female ap-
plicants or locomotive drivers.

In its statement, the Ombudsman for Equal-
ity noted that in addition to the provisions on
discrimination, the Equality Act also includes
certain provisions which require that employ-
ers actively promote equality in practice. Ac-
cording to Section 6 of the Equality Act, each
employer must promote gender equality in a
purposeful and systematic manner. For ex-
ample, the employer must, with due regard to
the resources available and any other relevant

factors, act in such a way that job vacancies at-
tract applications from both women and men.
Further, the employer must develop working
conditions to ensure they are suitable for both
women and men.

In particular, “working conditions” refer to the
physical work environment. The purpose of
the provisions is to ensure that there are no
defects in working conditions, for example at
work premises, welfare facilities or the meth-
ods of individual work stages, which could pre-
vent men or women from seeking employment
at a certain workplace or for certain duties.
Possible obstacles include, for example, a lack
of showers or dressing rooms. In some cases,
the obligation to remedy such defects is pro-
vided by provisions and regulations on labour
protection. In addition, if an employer regular-
ly has a staff of at least 30 employees, it must
draw up an equality plan. The equality plan
helps to find ways to achieve more balanced
gender representation across different roles. In
its statement, the Ombudsman drew attention
to the fact that, although VR expressed its wish
to have more female locomotive drivers, it did
not specify what measures it had taken in this
regard. The Ombudsman also notes that, gen-
erally speaking, the lack of welfare facilities
or showers cannot be used as a fundamental
reason for recruiting only men or only women.

With regard to the testing of physical strength,
the Ombudsman noted in its statement that in
a recruitment process, emphasis can be placed
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on applicants’ personal characteristics such as
physical ability if appropriate. However, evalu-
ation of personal characteristics must not be
based on generalisations about gender. Such a
generalisation would be, for example, that per-
sons of one gender are thought to do a job well.
If someone’s unfavourable treatment in a job
application is based on the fact that those who
make the selection decision associate either
gender with undesirable generalisations, the
procedure may be seen as being due to gender,
and that is direct discrimination prohibited in
the Equality Act.

In its statement, the Ombudsman does not com-
ment on the types of physical capabilities re-
quired of the duties of locomotive drivers. From
the point of view of the Equality Act, what is
significant is that the same requirements ap-
ply to both women and men, and that the same
testing criteria and method apply to both. The
selective testing of applicants’ physical perfor-
mance only when deemed necessary does not
violate the Equality Act per se. However, the
practice could give rise to suspicion of decisions
being based on generalisations about an appli-
cant’s gender. From the point of view of gender
equality and the transparency of the selection
process, it might be better if all applicants were
tested on their physical performance.

The Ombudsman for Equality recommended
that VR-Yhtyma Oy utilise its equality plan
in its effort to increase the number of female
locomotive drivers. It would also be advisable
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to review the adequacy of welfare facilities at
the same time. (TAS 241/2013)

The increase of the number of women
in the [T industry

The Ombudsman for Equality was asked to
give its opinion on whether an IT business
had discriminated against men by stating in a
newspaper article that it would hire 20 women
for IT roles in the next year. The managing di-
rector of the company told the Ombudsman for
Equality that the company had used various
means to attract more women to the IT sector
and that he intended to continue doing so.

In its reply to the complainant, the Ombuds-
man for Equality stated that the IT business
had not discriminated applicants by gender in
its recruitment processes; rather, the business
had tried to contribute to resolving the unsatis-
factory state of the Finnish labour market with
regard to the gender divisions that separate
women's jobs from men'’s jobs. (TAS 272/2014)

PAY DISCRIMINATION

Enquiries about pay discrimination are a
continuing topic in the Ombudsman’s work.
Some cases involve a suspicion that a person

is paid a lower role-specific pay (basic pay)
than another person working in an identical or
equivalent role. Some others concern possible
discrimination in the form of different bonuses.
The Ombudsman also receives enquiries which
require assessing the application of equality
legislation in situations where family leaves
have had an effect on pay or various benefits
related to employment relationships.

In legislative oversight, it has come to light
that some workplaces have a rather narrow
understanding of the principle of equal pay.
For example, an employer may claim that a pay
comparison cannot be made between individu-
als who have been assigned a different pay
grade in the pay system. However, that very fact
can be the reason for suspecting discrimina-
tion, and according to legislation on equal pay,
it does not in itself prevent pay comparisons.

Pay discrimination in the case of
a process specialist

A process specialist working for a city au-
thority asked the Ombudsman for Equality
to determine whether the city was treat-
ing him in a way that violates the Equality
Act by paying him a lower role-specific pay
than the one paid to the IT specialist. Both
specialists were covered by the municipal
collective agreement for public servants
(KVTES), but they were not under the same



tariff. The role-specific pay of the process
specialist was assigned to the KVTES tariff
01HATLO33 Tier 3, whereas the IT specialist
role was assigned to the unclassified tariff.

Another person as a reference point

A key question in this case was whether the
process specialist could use the pay of the IT
specialist as a valid reference point. The city
authority’s rationale was that the work of the
process specialist should not be compared to
that of the IT specialist, since the roles were
assigned to different tariffs. The city noted
that in the municipal sector, comparisons are
carried out within tariff groups and not be-
tween them. According to the city, KVTES and,
ultimately, the employer determine the tariffs
assigned to individual roles. The city referred
to a statement issued by Local Government
Employers, which states that the evaluation of
the demands of a job involves evaluating roles
assigned within the same tariff and comparing
them with one another.

The Ombudsman for Equality determined that
the process specialist could use the IT special-
ist’s role as a valid reference point. In equality
legislation, the underlying premise is that an
employee can compare his or her work to that
of another employee of the same employer, and
if the roles are identical or equivalent, both
should be paid the same. According to the Om-
budsman, the case did not involve any factors
which would prevent this kind of comparison.

Although the roles were assigned different
tariffs in the collective agreement, it does not
present an obstacle to comparing the roles
for the purposes of equality legislation. In
Enderby C-127/92, a case ruled on by the Eu-
ropean Court of Justice, the tariffs of the two
roles under comparison were even determined
by different collective agreements. Further, the
fact that the roles were assigned to different
tariffs - essentially due to the employer’s deci-
sion - did not prevent such a comparison. If
that were the case, the employer could prevent
employees from demanding equal pay simply
by assigning their roles under different tariffs.
The right of the process specialist to have the
same role-specific pay as the IT specialist
therefore depended on whether the two roles
could be considered to be equally demanding.

Comparison of job demands

Based on the reports received, the Ombuds-
man for Equality made some observations
about the comparison of the job demands of
the process specialist and IT specialist roles
and the rationale presented.

Among other matters, the Ombudsman drew
attention to the divergent rationales in the
assessments of the two roles. When assessing
the impact of the IT specialist’s duties, the city
appeared to place emphasis on the various
dimensions of the work processes to which he
contributed. This was in contrast to the impact
assessment of the process specialist’s role,

where the city instead emphasised the fact
that the responsibility for the sets of tasks in
which the process specialist was involved was
ultimately borne by someone else.

Further, the Ombudsman noted that by bas-
ing the impact assessments primarily on fi-
nancial factors, the city overlooked some of
the dimensions of the impact of the process
specialist’s role. Internal control and over-
sight, risk management tasks and strategy
work, all of which the project specialist was
involved in, are functions designed to ensure
that the local authority and its organisations
achieve their targets and that the necessary
operational prerequisites are in place - fac-
tors which are crucial to the local authority’s
operations. For example, the tasks of the pro-
cess specialist which relate to internal control
could have a significant financial impact.

The Ombudsman for Equality has been in-
formed that the parties have reached an
agreement on the process specialist’s pay.
(TAS 93/2013)

Right of employees to receive recreational
vouchers while on family leave

The chief local union representative of a
business-based joint municipal authority
asked the Ombudsman for Equality to de-
termine whether the employer was acting
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unlawfully in the way it was distributing
recreational vouchers to its employees. Em-
ployees who were on an unpaid leave, such
as parental leave or child care leave, did not
receive the vouchers if they had not been
working at the time when the self-contri-
bution proportion was deducted from pay.
Employees who were on paid maternity leave
were entitled to the vouchers.

The employer explained that the idea was to
offer working employees recreational vouch-
ers for sports and cultural activities twice a
year. If an employee was on an unpaid leave
when vouchers were distributed, he or she
could subscribe to the vouchers in the next
round once they had returned to work. The
self-contribution was deducted from pay in
conjunction with salary payment. If an em-
ployee is on an unpaid leave, the employer is
unable to deduct the self-contribution from
pay; instead, it would have to invoice the em-
ployee for the contribution. This would mean
additional costs to the employer. According to
the employer, it would be a violation of equal-
ity if employees who were on family leave
were put in a more favourable position than
other employees who are on an unpaid leave.

The Ombudsman for Equality examined the
recreational voucher scheme only within the
sphere of its competence, i.e. whether the
scheme placed employees who were on a
family leave in a different position in a way
that is prohibited by the Equality Act.
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An employer’s practice must be considered
discrimination as prohibited by the Equality
Act if, when deciding on pay terms or other
terms of employment, the employer’s action
results in an employee being put in a less fa-
vourable position due to family leave. Putting
comparable employees in differential posi-
tions on the grounds of family leave or child
care leave constitutes indirect discrimination,
unless it is justified by an acceptable reason
as defined by the Equality Act.

In Finland, employers do not have a statu-
tory obligation to pay their employees dur-
ing family leaves. However, collective agree-
ments may contain provisions which entitle
employees to pay during a maternity leave
or another type of family leave. Various em-
ployment benefits may also continue to be
available during family leave depending
on separate agreements or the employer’s
guidelines. Voluntary employment benefits
granted by the employer must not be allo-
cated in a way that places employees who are
on family leave in a less favourable position,
if they are comparable to other employees
in the given situation.

Case law of the European Court of Justice
has regularly determined that employees
who are on maternity leave or another type
of family leave are not in a comparable situ-
ation with men or women who are actively
working. However, according to a princi-
ple commonly accepted in case law of cases

involving maternity or family leave, when
calculating the pay on hours worked, the
maternity leave must be considered com-
parable to active work, and employees who
are on a parental or child care leave must be
paid based on the calculated working hours
of the review period in question. Further, in
case law, employees’ entitlement to various
employment benefits during family leave
must be examined on the basis of the pur-
pose and objective of the benefit in question.
According to the employer, the specific pur-
pose of the recreational voucher scheme was
to support the well-being and coping in the
workplace of employees who are actively
working. All employees and officials who
are off work on an unpaid leave when the
vouchers are being distributed are excluded,
including employees who are on unpaid fam-
ily leave. The vouchers were not issued on
the basis of merit; even fixed-term employ-
ees who were in the house for only a few
months were entitled to the same benefit
as employees with a longer service history.

The Ombudsman for Equality notes that, tak-
ing into account the purpose and objective of
the recreational voucher scheme, the situa-
tion of employees who were on a maternity,
paternity, parental or child care leave was
not comparable to that of employees who
were actively working. Further, employees
who were on a family leave were not placed
in a differential position compared to other
employees who were off work.



According to the Ombudsman for Equality,
taking into account the nature of the voucher
scheme designed for active employees, the ex-
clusion of employees who are on a family leave
did not constitute discrimination as meant by
the Equality Act. Nevertheless, the Ombuds-
man noted that the purpose and objective of
the voucher scheme presented a conflict with
the fact that, upon returning to active service
from a family leave, an employee will not re-
ceive vouchers in proportion to the duration
of his or her of active service up until the next
round of vouchers. This places an employee
in a differential position compared to other
employees who are actively working. Problems
related to financial or practical arrangements
are usually not considered acceptable reasons
for differential treatment. The Ombudsman
for Equality recommended that the voucher
scheme be developed further to facilitate fast
inclusion in the benefit scheme of employees
such as those returning to active service from
a family leave. (TAS 304/2013)

Occupational health care benefits for employees
on unpaid family leave

The local union representative of a company
asked the Ombudsman'’s opinion on whether
the company’s guidelines on the determination
of occupational health care benefit classes
presented a conflict with the Equality Act. Ac-
cording to the guidelines, employees who were

on an unpaid parental leave were excluded
from the occupational health care scheme.
The representative was of the view that the
guidelines constituted indirect discrimina-
tion against women, since women take more
parental leaves than men.

According to the guidelines, employees whose
continuous unpaid absence lasts over a month
are not entitled to reimbursed occupational
health care services. Other employees are en-
titled to general practitioner-level care which
is reimbursed in full, and, after one year of
service, to specialist care, dental care, eye-
glasses and physiotherapy benefits which are
reimbursed partially or fully depending on the
length of service.

During maternity and paternity leaves, the
employee’s benefit class stays the same. Dur-
ing unpaid sickness leaves and rehabilitation
allowance periods i.e. temporary disability
pension periods, the employee’s benefit class
stays the same for the first 12 months. If the
unpaid sickness leave or rehabilitation allow-
ance period continues even longer, the em-
ployee is still entitled to general practitioner-
level care. In the representative’s view, those
who were on an unpaid parental leave were
treated unequally compared to employees who
were on an unpaid sickness leave or unpaid
rehabilitation period.

In its report, the employer stated that the oc-
cupational health care benefits specified by the

guidelines were in proportion to the length of
service. The benefits remained in place dur-
ing periods of absence in cases where the
employer had the duty to pay the employee.
During long incapacity periods, the benefits
remained in place regardless of whether the
employee received pay. During employees’
sickness leaves and rehabilitation periods, the
company'’s aim is to work in close cooperation
with the employee and the occupational health
care service in order to restore the employee’s
work ability and help him or her return to
work. The continued availability of the oc-
cupational health care benefits during these
periods is a means for the employer to help
restore work ability and return the employee
to work. The employer also offers occupational
health care benefits to employees who are on
a maternity or paternity leave. The benefits
remain in place during both paid and unpaid
parental leaves. The parental leave is not ex-
clusively linked to either gender.

The Ombudsman for Equality noted that the
case had to be assessed based on whether it
meets the definition of indirect discrimination
on the grounds that employees who are on
unpaid parental leave are excluded from the
occupational health care scheme. Since the
majority of employees taking parental leaves
are women, the employer’s rule on unpaid ab-
sence periods of more than one month in the
case of parental leaves mainly affects women.
Therefore, although apparently neutral, the
guidelines can be considered to constitute
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indirect discrimination of women with regard
to parental leave.

When considering whether the employer had
an acceptable reason for the action as referred
to in the Equality Act, the employer’s rationale
for the differential treatment of employees
must be determined; i.e. 1) whether the action
resulting in differential treatment had an ac-
ceptable objective, and 2) whether the chosen
methods can be considered relevant and nec-
essary from the point of view of the objective.

With regard to employees in active service,
the Ombudsman for Equality noted that the
objective of the occupational health care
service, as meant by the Occupational Health
Care Act, was directly linked to active service
and associated risk factors. During family
leaves, employees are not exposed to the risk
factors. Therefore, the exclusion of employ-
ees who are on a parental leave from the oc-
cupational health care scheme is consistent
with the purpose of the scheme. In case law,
the European Court of Justice has found that
employees who take a family leave are in a
special situation which, although it warrants
special protections, cannot be considered in
all its aspects comparable to the situation of
women or men who are actively working.
Therefore the fact that employees who are
on an unpaid parental leave are not entitled
to the same services as other employees who
are actively working cannot be considered
discrimination.
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With regard to employees who are on an un-
paid sickness leave or a rehabilitation allow-
ance period, in its statement to the Ombuds-
man for Equality, the employer justified the
inclusion of these employees in the occupa-
tional health care scheme by stating that as
an employer, it wants to support their ability
to return to work. The Ombudsman found
this objective to also be consistent with the
general purpose of occupational health care
as specified by the Occupational Health Care
Act. The Ombudsman was of the view that
the methods selected to achieve the stated
objective can be considered acceptable and
proportional to the objective. Therefore the
fact that employees who are on an unpaid pa-
rental leave are put in a different position than
employees who are on an unpaid sickness
leave or rehabilitation allowance period with
regard to how the benefit class is determined
cannot be considered discrimination either.
(TAS 147/2013; Opinion of the Ombudsman
for Equality 2011 TAS 430/2008)

DISCRIMINATION IN PRICING AND
IN THE AVAILABILITY OF SERVICES

The Equality Act prohibits less favourable
treatment of a person on the basis of gender,
gender identity or gender expression in the
provision of goods and services available to
the public. The pricing system used by a trader

cannot be based on the customer’s gender.
The goal is not to block all kinds of differen-
tial treatment, but rather to prevent unfair
treatment.

Any sexual or gender-based harassment com-
mitted by the provider of goods or services also
counts as discrimination, as does, for example,
the refusal to offer goods or services to some-
one who has claimed discrimination or to their
witnesses. This prohibition does not apply to
media or advertising content nor to education
and training.

Different pricing for men and women at a gym

The Ombudsman for Equality was asked to
clarify whether the pricing list of a gym com-
plied with the Equality Act. According to the
complainant, female customers were paying
less than men to use the gym.

In its statement, the gym explained that it had
equipment designed for strong men, which is
why the majority of its customers were men.
Women were offered a lower monthly fee be-
cause the proprietor wanted to attract female
customers as well.

In its statement, the Ombudsman for Equal-
ity notes that the pricing practice of the gym
places men and women in unequal positions
based on gender.



According to the Equality Act, offers targeting
only one gender are acceptable only if they are
infrequent and of a relatively low monetary
value. A discount or benefit that is continu-
ously offered to one gender by a business, as-
sociation or sports club does not comply with
the Equality Act.

The Equality Act does not prohibit differential
treatment in cases where it is justified to offer
goods or services exclusively to men or exclu-
sively to women on the grounds of a legitimate
objective and the measures are appropriate
and necessary. However, the scope of cases
where this is permitted is very limited. The
financial interests of a business cannot be con-
sidered a legitimate objective. (TAS 357/2014;
TAS 358/2014)

Gender equality in services
offered by a sports centre

The Ombudsman for Equality was asked to
clarify whether the services offered by a sports
centre complied with the Equality Act. Accord-
ing to the complainant, the infrared sauna
offered by the sports centre was only avail-
able to female customers, even though male
customers paid the same price as women for
the centre’s services.

According to the statement received from the
sports centre, the infrared sauna is located
in the women's dressing room and therefore
unavailable to men. Women had been allo-
cated a larger dressing room due to the fact
that a clear majority of the centre’s customers
were women. It was not possible to locate an
infrared sauna in the smaller dressing room
allocated to male customers. In other respects,
the sports centre offers the same services to
both men and women for the same member-
ship fee.

In its statement, the Ombudsman for Equality
noted that the practice of the sports centre to
offer the infrared sauna to women only does
not place men in a less favourable position to
an extent considered discrimination as pro-
hibited by the Equality Act. (TAS 384/2014)

Cleaner's conduct in the shower area
of a swimming pool

The office of the Ombudsman for Equality
received an enquiry regarding the conduct of
a male cleaner in the women’s shower area
of a public swimming pool. In the complain-
ant’s case, she had been reluctant to take off
her swimming costume in the shower area in
the presence of a male cleaner, and she had
gone to the sauna and taken it off there. The
cleaner had come into the sauna and told
her that customers were not allowed to wear
swimming costumes in the sauna.

The Ombudsman was asked whether the ac-
tion meets the definition of sexual harassment
and whether the cleaner had the right to ask
people to undress. The complainant questioned
how it was even possible to have a cleaner of
the opposite gender in the shower area.

The Ombudsman for Equality has received
enquiries from both men and women who
are not comfortable with the presence of a
cleaner or another person of the opposite
gender in shower rooms, dressing rooms or
WCs. Some have felt that the presence of the
opposite gender creates an unsafe atmos-
phere in shower rooms, dressing rooms or
WCs regardless of the conduct of the person.

According to the government proposal on the
Equality Act, reasons of modesty may require
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the hiring of persons of a specific gender for
certain duties, for example at a public swim-
ming pool. Reasons of privacy and modesty
may also justify differential treatment in the
provision and access to goods and services.

For comparison purposes, it is noted that the
modesty aspect is taken into account in various
areas of legislation, for example in provisions
on personal checks carried out by the police
or security personnel. Provisions on security
personnel require that personal checks be
carried out discreetly, in accordance with the
principle of minimum interference and with
consideration of decency. A security officer
carrying out a personal check must be of the
same gender as the subject if removal of more
than outer garments is required.

The Finnish Swimming Teaching and Life-
saving Federation has published a guidebook
(2013) for associations, customers and staff of
public swimming pools to promote equal access
to swimming pool services. The guidebook is
designed to give advice to staff and customers
of public swimming pools to ensure that swim-
ming pool services are suitable for all and that
they are used in accordance with hygiene re-
quirements. According to the guidebook, public
swimming pools have separate dressing rooms,
showers and saunas for women and men, but
cleaners attending these facilities may be of the
opposite gender. The general aim is to organise
cleaning services in a way that causes minimal
disruption to the customers. The guidebook

40 Monitoring the prohibitions of discrimination

cites high hygienic standard as one of the es-
sential requirements of public swimming pools
from the point of view of swimmers’ safety.
Regular professional cleaning of the facilities
ensures good hygiene levels and, according
to the guidebook, cannot be compromised. In
order to ensure good hygiene, it is important
that customers remove their swimming cos-
tumes and shower before going to the pool
or the sauna. Customers are not permitted to
wear their swimming costumes when entering
the sauna, but they can wear a towel instead.

The Ombudsman for Equality found that, in
order to respect modesty considerations, pub-
lic swimming pools should endeavour to place
female cleaners in women'’s facilities and male
cleaners in men’s facilities during opening
hours. However, this kind of task allocation is
not always possible, and some public swim-
ming pools may not have both female and
male cleaners. In cases where showers, dress-
ing rooms and WCs are cleaned by individuals
of the opposite gender, the service provider i.e.
the swimming pool has the responsibility to
instruct the cleaners on how to carry out their
duties in an appropriate manner that takes
into account modesty considerations.

In a case such as the one reported to the Om-
budsman, the cleaner should exercise judge-
ment and understand that his or her behaviour
could be interpreted as sexual harassment
or otherwise unacceptable behaviour. When
a public swimming pool is notified of such

an issue, as a service provider it has the duty
under the Equality Act to take action to elimi-
nate harassment and instruct the employee to
ensure that the action which was perceived as
harassment will not recur.

In the case of public swimming pools, a high
standard of hygiene is an acceptable objective
as such, and one way to ensure it is to require
customers to shower, preferably nude, before
entering the sauna or pool. However, this does
not justify a practice of having a cleaner or
another employee of the opposite gender
overseeing the shower rules in the presence
of customers in the sauna and shower facili-
ties. Cleaners and other employees of swim-
ming pools cannot have more extensive rights
than, for example, those assigned to security
officers by the relevant legislation, based on a
swimming pool’s own practices or guidelines.

Customer feedback submitted directly to
the service provider is often a good way of
promoting better practices. In the case of
swimming pools owned by local authorities,
feedback can be sent to the authority’s sports
service department. (TAS 371/2013)

SPORTS AND EQUALITY

The Ombudsman is often contacted in ques-
tions involving physical exercise activities and
sports. Those making contact query a range



of issues, from women'’s and men'’s different
possibilities to exercise to the allocation of
time slots at exercise and sports facilities and
the rewarding practices of sports contests.

The Ombudsman for Equality considers it
important that society equally support sports
and exercise activities of children and adults,
both and female. Gender equality should be
viewed as the provision of equal opportunities
and resources, emphasising equitable treat-
ment, attitudes and everyday acts.

What is important is that women and men
have equal opportunities to engage in sports
and exercise activities, to receive competent
coaching, to participate in competitions and
to receive equal recognition for their perfor-
mances. The equality principle should also
be observed in the award practices of sports
contests and clubs, and the valuation of a per-
formance or the prize awarded for it should
not depend on the participant’s gender.

Distribution of sponsorship money
to sports clubs

The Ombudsman for Equality was asked to
determine whether the recreation service com-
mittee of the city of Pori violated the Equality
Act when it granted a men’s football club a
larger amount than that granted to a women's
football club.

According to a statement submitted to the
gender equality official of the city’s recrea-
tional service department, the sponsorship
was granted on the basis of the positive pub-
licity the team brings to the city. Sponsorship
amounts are decided on a case-by-case basis
according to the market value of the sponsored
subject. In football, the market value of a club
is largely determined by the attendance num-
bers of its games.

In its statement, the Ombudsman for Equality
notes that the Equality Act does not require
sponsorship money to be distributed on the
basis of athletes’ gender or placement in the
divisions. However, the Act requires that the
grounds on which sponsorship money is dis-
tributed must not be discriminatory. Although
the grounds on which sponsorship money was
allocated in this case cannot be considered in
violation of the Equality Act, on the other hand
they cannot be considered to promote equality
between women and men.

In the Ombudsman’s view, the distribution of
sponsorship money has to do with financial
support of sports activity When formulating
the rationale of sponsorship allocation and
making decisions on sponsorship, it is impor-
tant to take into account the duty of public
authorities to promote gender equality in a
purposeful and systematic manner and to es-
tablish administrative and operational prac-
tices that promote gender equality in policy
formulation and decision-making.

The Administrative Court of Turku ruled that
the allocation of sponsorship money by the
City of Pori in 2013 was illegal. The decision
by the recreational service committee on the
allocation of sponsorship money in 2014 has
also been referred to the Administrative Court
of Turku. (TAS 176/2014)

Promotion of ski-jumping
among girls and women

Ombudsman for Equality was requested to
pay attention to the unequal treatment of
girls and women in ski-jumping. According

Monitoring the prohibitions of discrimination 4l



to the complainant, girls and women face
various problems, especially at the club level,
when trying to engage in ski-jumping as a
hobby in a full and equal manner with boys
and men.

Further, according to the complainant, de-
spite requests certain clubs refuse to organise
separate coaching groups or separate compe-
tition series for girls and women. The award
practices of clubs do not always comply with
the principle of equality.

In its statement, the Ombudsman for Equality
notes that it is important and commendable
that the Finnish Ski Association has led by
example by promoting the status of women’s
and girls’ ski-jumping in Finland in a pur-
poseful and systematic manner. The Associa-
tion endeavours to create equal conditions
and opportunities for girls and women in the
discipline of their choice. The Ombudsman
hopes that the Association will use all means
available to ensure that this is also the case
at the club-level.

The Ombudsman for Equality hopes that the
Association will also remind clubs about the
fact that a sports club, as an organiser of a
ski-jumping competition, could be guilty of
discrimination if it treats male and female
participants differently based on gender, for
example in the form of awards of different
value. (TAS 293/2014)



GENDER IDENTITY AND GENDER EXPRESSION

Human gender identity and gender expression come in a multitude of forms, and not everyone can be unambiguously
defined as a woman or a man. Gender minorities include trans people (transsexual, transgender/nonbinary gender and
transvestite people) and intergender people. Gender minorities are still often confused with sexual minorities.

n 2014, the Ombudsman influenced the
status of gender minorities by, in particu-
lar, participating in processes to amend
the Equality Act and the Trans Act (Act on Le-
gal Recognition of the Gender of Transsexuals).

Individuals belonging to gender minority
groups asked the Ombudsman for Equality
for advice and opinion on a range of matters
dealing with different areas of life. Some
of the matters fell within the Ombudsman’s
remit, while some others did not. Enquiries
covered topics such as the right to sickness
pay, the revision of employment references
and school certificates, treatment in health
care services, room allocation in hospitals, the
right to social assistance, infertility treatments,
the Trans Act and Decree, examinations of
gender identity, transphobic content in the
media, sports activities, beauticians’ services,
and practices related to the shower and dress-
ing rooms of sports facilities and workplaces.

The Office of the Ombudsman for Equal-
ity continued to co-operate with organisa-
tions representing gender minorities, such
as Trasek ry, DreamwearClub ry, Seta ry and
Transtukipiste, in various contexts.

In June, representatives from the Ombuds-
man's office attended the LGBTI seminar of
Equinet in Stockholm. One of the themes
of the seminar was the consideration of the
specific status of trans people and intergender
people in the work of equality and discrimina-
tion authorities in Europe.

The Equality Act now prohibits discrimination based
on gender, gender identity or gender expression

Work by the Ombudsman for Equality to clar-
ify the protection of gender minorities against
discrimination by legislative means began in

2004. Since then, the Ombudsman has been
active in calling for statutory-level regula-
tions to protect gender minorities against
discrimination and promote their equality.

The Ombudsman participated in the Min-
istry of Social Affairs and Health working
group which prepared the amendments of the
Equality Act with regard to gender minorities.
The government proposal on the amendments
was finalised and submitted to parliamentary
reading in 2014. The new provisions entered
into force on 1 January 2015.

Among other matters, the new provisions
cover prohibition of discrimination based on
gender identity and gender expression. In
addition, authorities, educational providers
and employers now have the duty to pre-
vent discrimination based on gender identity
or gender expression. The obligation must
be taken into account in the formulation of
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equality plans of workplaces and educational
institutions and in decision-making on equal-
ity promotion measures.

The provisions related to gender identity
and gender expression were included in the
Equality Act specifically to clarify and broad-
en the scope of the protections of gender
minorities against discrimination, although
it should be noted that the same provisions
apply to all people and not only gender mi-
norities. The premise behind the amendments
is the idea of gender diversity and that every
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person has their own gender experience and
way of expressing gender.

Amendment of the Trans Act and
the tasks for the next parliament

The working group of the Ministry of Social
Affairs and Health continued its work on the
amendment of the Trans Act in 2014. The
Office of the Ombudsman for Equality had
a representative in the working group. The
conditions on which transgender persons can
have their legal gender and personal identity
number match their own gender identity are
laid down in the Trans Act. For example, the
conditions concern requirements on infertility
and unmarried status. The working group'’s
task is to draft proposed amendments to the
requirements relating to infertility and un-
married status in the Trans Act and to evalu-
ate the need for other changes to the Act as
a basis for further work. The government
proposal prepared by the Ministry of Social
Affairs and Health did not make it to a parlia-
mentary reading during the government term,
and therefore the amendment of the Trans
Act is now the task of the next government.

In December 2014, Parliament adopted the
amendment of the Marriage Act to entitle
same-sex couples to get married. This will
also have a bearing on the upcoming amend-
ments of the Trans Act.

Statement of the Ombudsman for Equality

on the bill for the amendment of the Trans Act
(Act on the Legal Recognition of the Gender of
Transsexuals, 563/2002)

In its statement, the Ombudsman for Equal-
ity recommended that the title of the act be
changed as proposed to the “Act on the Legal
Recognition of Gender”. The prerequisites
for the legal recognition of gender should be
amended to omit the requirement of a person
being sterilised or otherwise unable to repro-
duce. Further, the requirement on unmarried
status should be omitted.

The Ombudsman for Equality supported the
option which allows a transgender person
and his or her partner to continue, by mutual
agreement, their relationship with the same
legal status they had previously.

The infertility requirement of the Trans Act
violates fundamental and human rights, such
as the right of transgender people to equality,
personal integrity, and private and family life.
The requirement on infertility has adverse
effects on the status of transgender people
and their partners which extend beyond the
legal recognition of gender, for example in
access to infertility treatments.

Further, the requirement on an unmarried
status or, in the case of individuals who are



married or in a civil partnership, on the
partner’s consent as a prerequisite for le-
gal recognition of corrected gender, and the
associated change in the status of the rela-
tionship from marriage to civil partnership
or vice-versa against the couple’s will were
considered unjustified interference in the
private and family lives of transgender peo-
ple and their partners.

With regard to other necessary amendments
of the Trans Act, among other matters, the
Ombudsman for Equality noted that the
right of a person to have his or her legal
gender recognised in accordance with his or
her gender identity should not be connected
to a medical diagnosis or treatment of con-
flicted gender as is the case in the current
Trans Act. (TAS 261/2014)

Trans people and common guidelines
on infertility treatment

Sateenkaariperheet ry (Rainbow Families)
asked the Ombudsman for Equality to re-
view the guidelines of the Ministry of Social
Affairs and Health on non-emergent care in
infertility treatment (published on 3 Sep-
tember 2014) and the background memo-
randum (Hedelmo6ityshoidon yhtendiset
perusteet, Ministry of Social Affairs and
Health Reports and Memorandums 2014:30).
Sateenkaariperheet ry had worked on the

content of the guidelines in cooperation with
Seta and Trasek ry.

The organisations were concerned that the
guidelines did not mention transgender peo-
ple and the challenges they may face. The
only reference to transgender people in the
memorandum is in the summaries of the
opinions of the Ombudsman for Equality
and the Parliamentary Ombudsman, and in
the statements issued by the organisations.
Further, the Ministry of Social Affairs and
Health had not mentioned transgender peo-
ple, female couples or single women in its
communications, nor had it communicated
to infertility treatment clinics that the dis-
crimination of transgender people, female
couples and single women at public clinics
had to stop. Sateenkaariperheet ry requested
that the Ombudsman for Equality contact
the Ministry of Social Affairs and Health to
ensure that the Ministry clearly communi-
cate what the guidelines were designed to
achieve with regard to transgender people,
female couples and single women.

The Ombudsman for Equality has stated in
various contexts its view that transgender
people should be entitled to infertility treat-
ment on the same grounds as other people.
The guidelines and criteria of the Ministry
of Social Affairs and Health on the common
principles of infertility treatment were for-
mulated at a general level and they do not
mention specific groups such as transgender

people. However, according to the under-
standing of the Ombudsman for Equality,
they do not present any obstacles to the
access of transgender people to infertility
treatment or otherwise place them in a less
favourable position.

The Ombudsman noted that it is important
that the right of transgender people to not
be discriminated against is realised in the
practice of infertility treatments. For ex-
ample, this could be promoted by issuing
guidelines specific to transgender people
and rainbow families and communicating
them to infertility treatment service provid-
ers. Decisions on the guidelines on infertility
treatments and the related communications
are the responsibility of the Ministry of So-
cial Affairs and Health. The Ombudsman
for Equality submitted its statement to the
Ministry of Social Affairs and Health.

In December, Minister of Health and Social
Services Susanna Huovinen sent a letter to
hospital districts and joint municipal au-
thorities responsible for the provision of
infertility treatments. In the letter, the min-
ister noted that sexual minorities and gender
minorities must have access to infertility
treatment in the public health care system
as required by legislation and instructions
of authorities. The minister requested that
hospital districts inform her about the meas-
ures taken in this regard. (TAS 280/2014)
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The Insurance Court arrives in the same
conclusion as the Ombudsman for Equality:
The change of a personal identity number cannot
be considered a prerequisite for the special re-
imbursement of hormone replacement therapy

People undergoing gender change have
faced problems in qualifying for special
reimbursement for hormone replace-
ment therapy. KELA has issued a deci-
sion based on the Health Insurance Act
on the medical prerequisites which the
patient’s condition must meet in order for
him or her to qualify for the special re-
imbursement of medical treatment. Ac-
cording to the decision, hypogonadism is
considered to first manifest on the date
of confirmation of the sex change and
the amendment of the personal identity
number to correspond to the new gender.

The Ombudsman for Equality first reviewed
this matter as far back as 2008. In its state-
ment, the Ombudsman noted that a prac-
tice which determines eligibility for reim-
bursement based on a personal identity
number instead of medical grounds places
transgender people in a different position
than other people. The Ombudsman recom-
mended that KELA amend its reimburse-
ment criteria so that they do not lead to the
discrimination of transgender people in the
reimbursement of medical costs. After the

statement, the Ombudsman con-
tinued to highlight the matter in
its meetings with KELA rep-
resentatives. KELA waited

for the ruling of the In-
surance Court before
amending its decision.

In its ruling of 9 Sep-

tember 2014 (VakO
3394:2012), the In-

surance Court found

that KELA had act-

ed in excess of its
jurisdiction when

it had ordered that

the legal confirma-

tion of gender change

and the amendment

of a personal identity
number were prereq-
uisites for eligibility for

the special reimbursement

of the medical treatment of
severe hypogonadism. KELA
amended its guidelines follow-

ing the Insurance Court’s ruling.



STATISTICS

he Ombudsman for Equality inves-
-|- tigates suspected cases of discrimi-

nation as a written procedure. The
inspection of equality plans, requests for
information and other statements are dealt
with in writing and entered in the Ombuds-
man’s register.

In 2014, the details of 382 new cases were
logged in the Ombudsman'’s register. Dur-
ing the year under review, decisions were
reached on a total of 390 written cases.
The Ombudsman also offers legal advice
by telephone. 303 requests for advice by
phone were received by the Ombudsman
for Equality in 2014.

Requests for information: 3l

Statements to other authorities: 32

Supervision and promation of equality plans: 38 cases

48 Statistics

Cases handled in writing and
decided upon in terms of content

A total of 155 of the cases handled in writ-
ing concerned issues of discrimination. In
2014, 38 cases relating to the inspection and
promotion of equality plans were processed.
There were seven cases relating to quotas.

budsman for Equality has has no authority.
The remainder of the cases dealt with in
2014 related to communications and ad-
ministration.

The Ombudsman for Equality issued
32 statements to other authorities
in 2014. The Ombudsman pro-
vided 31 replies to requests

for information. A total
of 110 of the enquiries

received concerned
cases where the Om-

No authority: 10

Quotas: 7 cases

Discrimination: [55 cases



Enquiries in matters of discrimination

Enquiries in matters of discrimination were
mostly related to employment: 54 % of the
written enquiries concerning discrimination
and 81 % of the telephone enquiries con-
cerning discrimination. The proportion of
enquiries related to pregnancy and parent-
hood was 46 percent and 59 precent respec-
tively of written and telephone enquiries on
employment matters.

The website of the Ombudsman for Equality
received approximately 40,000 visitors in 2014.
Visitors were mostly looking for information
on discrimination and equality planning. The
Ombudsman for Equality is on Facebook, Twit-
ter, YouTube and Instagram. Social media is an
important new channel for the Ombudsman
to reach citizens and share information about
its activities and the Equality Act.

Appropriations and staff

In 2013, the Office of the Ombudsman for
Equality had 10.5 man-years at its disposal. In
addition to the Ombudsman for Equality, the
staff comprises the Head of Division, five Sen-
ior Officers, the Information Officer and three
secretaries. One university trainee worked at
the Office during the autumn. The operational
appropriation for the Ombudsman for Equality
was EUR 140,000. This does not include sal-
ary or rental costs, which were paid centrally
by the Ministry of Social Affairs and Health.




INTERNATIONAL ACTIVITY

Nordic cooperation

tended the Nordic Forum, a major confer-

ence on women'’s rights and gender equal-
ity in the Nordic countries. The Ombudsman
shared a booth with other Nordic equality
and non-discrimination authorities, and it
presented the Not in Our School campaign
and the learning materials on harassment
at the event.

‘ n June, the Ombudsman for Equality at-

In September, the Ombudsman attended the
joint conference of Nordic Ombudsmen in
Stockholm. The Ombudsman gave a presen-
tation on the anti-harassment campaign and
on its campaign against pregnancy discrimi-
nation titled Oikeutta odottaville (Justice for
Those Expecting). In addition to pregnancy
discrimination and harassment, discussion
topics included the current legislative re-
forms, the prerequisites of equality promo-
tion, and hate speech which is on the rise in
all the Nordic countries.

Collaboration between European
discrimination authorities

The Ombudsman for Equality is engaged
in regular cooperation with European non-
discrimination and equality authorities. As
in previous years, representatives of the
Office of the Ombudsman for Equality also
participated in training events and working
group activities of Equinet, the European
Network of Equality Bodies.

The Ombudsman’s communications of-
ficer continued to actively participate in
the Communication Strategies and Practices
working group and in the meetings of com-
munication officers of the European Union
Agency for Fundamental Rights. Prime top-
ics in 2014 included emphasis on values
in the work of discrimination authorities
and how to change attitudes in a challeng-
ing European-wide atmosphere. In June,
representatives from the office of the Om-
budsman for Equality attended the LGBTI
seminar organised by Equinet in Stockholm.
In education, the common theme was the
consideration of trans people and intergen-
der people in the work of equality and dis-
crimination authorities. The Ombudsman'’s
representative attended an Equinet seminar

on sexual harassment in Warsaw. The anti-
harassment campaign designed for schools
was presented at the seminar.

Visits

The Ombudsman for Equality regularly meets
with expert representatives of organisations,
journalists and students as well as interna-
tional representatives, especially from del-
egations invited by the Ministry for Foreign
Affairs. In 2014, the Ombudsman met with rep-
resentatives of Trasek ry and DreamWearClub
ry, among others. The discussions focused on
the topic of equality promotion for transgen-
der people. Isdt lasten asialla ry (Fathers for
Children) visited the Ombudsman to discuss
fathers’ rights during and after divorce.

The Finnish Act on Equality between Women
and Men and the activities of Finland’s Om-
budsman for Equality attracted international
interest. The Ombudsman discussed gender
equality in Finland and the Ombudsman'’s
activities with various guests, including the
Iranian delegation of gender equality actors,
a consultant of Equinet, discrimination expert
Niall Crowley, and Salla Saastamoinen, the
representative of the EU Director for Equality.



Finland’s Ombudsman for Equality
submits statement to CEDAW

The Ombudsman for Equality has submitted a
statement addressing important, current issues
related to equality to the Committee on the Elimi-
nation of Discrimination against Women (CEDAW),
which is the body that monitors implementation of
the Convention on the Elimination of All Forms of
Discrimination against Women.

In the statement, the Ombudsman for Equality
highlights wage discrimination, as well as discrimi-
nation based on pregnancy and family leave, which
is still significant concern in work life. According to
the Ombudsman for Equality, Finland must specify
its national legislation, as well as implement other
measures, which are necessary with regard to these
concerns. In February 2014, the committee will dis-
cuss Finland’s seventh interim report which deals
with the implementation of the contract obligations
set by the Convention on the Elimination of All
Forms of Discrimination against Women.

The Ombudsman for Equality also chose to high-
light discrimination based on pregnancy and fam-
ily leave in 2013, when the ESC committee which
monitor’s the United Nations Convention on Eco-
nomic, Social and Cultural, reviewed Finland's sixth
interim report on the ESC Convention. (TAS 6/2014)

REPRESENTATION OF THE OMBUDSMAN
FOR EQUALITY IN OFFICIAL BODIES

e Delegation of the Human Rights Centre

e The Council of Ethics in Advertising

e The steering group of Poikien Talo (House for Boys)

e Ministry of the Interior’s Discrimination Monitoring Group

e The Ministry of Social Affairs and Health working group on
the Trans Act

e Statistics Finland’s work group Equality and Statistics
e Advisory Board for Minority Issues

PUBLICATIONS

e Tasa-arvovaltuutetun vuosikertomus 2013
e  Jdmstdlldhetsombudsmannens drsberdttelse 2013
e  Annual report by the Ombudsman for Equality 2013



CONTACT

Ombudsman for Equality

PO Box 33, FI-00023 Government, FINLAND
Tel. +358 295 16001
tasa-arvo@oikeus.fi

www.tasa-arvo.fi
www.facebook.com/tasaarvovaltuutettu
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